#39,33 8/19/76
Memorandum 76-79
Subject: Study 3%.33 - Wage Garnishment (Comprehensive Statute)

BACKGROUND

You will recall that the Commission published a recommendation
relating to wage garnishment procedure in 1975 but decided not to intro-
duce legislation at the 1976 session because there was substantial
oppostion to the recommended legislation and it was still under study by
the State Bar,

The Executive Secretary reported the Commission's decision to
Assemblyman McAlister, and Assemblyman McAlister concurred in the deci-
sion not te introduce legislation in 1976 but indicated that he would be
interested in carrying the legislation in 1977.

The Commission has just received a comprehensive report from the
State Bar Cormittee on Relations of Debtor and Creditor on the wage
garnishment procedure recommendation. Accordingly, the staff believes
that this is an appropriate time to review the comments of the State Bar
and to determine the content of the legislation, i1f any, to be intro-
duced in 1977,

Attached are copiles of the Recommendation'Relatiggrgg'Wage Garnish~

ment Exemptions (December 1974)(AB S0 was introduced in 1975 to effectu-

ate this recommendation; the hill passed the Assembly but was defeated

in the Senate Judiciary Committee) and the Recommendation Relating to

Wage Garnishment Procedure (April 1975)(not introduced). The proposed

legislation contained in the Recommendation Relating to Wage Garnishment

Procedure includes the substance cof the earlier Zecommendation Relating

Lo Wage Garnishment Exemptions.

RECENT LEGISLATIVE ENACTMENTS

Two recommendations included in the Recommendation Relating to

Wage Garnishment Procedure have been the subject of bills enacted or to

be enacted in 1976:
(1) Chapter 317 of the Statutes of 1976 amends Section 690.6 to

provide an exemption of earnings “necessary for the use of the debtor or
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the debtor's family, residing in this state and supported in whole or in
part by the debtor, unless the debts are. . . ." This amendment (which
is the only change made by the bill) makes the exemption available to a
single debtor as well as ome with a family and effectuates one of the
Commission’s recommendations. See Section 723.051 and Comment thereto,
on pages 661-662.

(2) assembly Bill 3520 (Knox) would provide that the earnings of
public employees are to be garnished in the same manner as those of
other wage earners. (This bill has passed the Assembly, has been ap-
proved by the Senate Judiciary Committee, and will have been sent to the
Governor by the time of the September meeting.} It too effectuates a
recommendation of the Commission. See Recommendation on page 619. The

bill amends Section 710 of the Code of Civil Procedure in substance as

proposed on pages 639-643 of the Recommendation,

GENERAL COifMENT ON STATE BAR COMMITTEE'S REPORT

In considering ths suggestions of the State Bar Committee and the
staff comments presented in this memorandum, you should remember that
the exemption recoumendation {(ABE 30 of the 1975 session) was killed in
the Senate Judiciary Committee because of the opposition of the Califeor-
nia Association of Collectors whoe viewed the bill as being too favorable
to debtors. A review of the report of the State Bar Committee shows
that the State Bar Committee generally would make the proposed legisla-
tion considerably more favorable to debters than the Commission’s recom—
mendations--e.g., the Committee recommends higher exemptions, prelevy
notice, further limitations on wage garnishments by tax authorities, and
other provisions more favorable to debtors.

Attached as Exhibit T {pink) is (1) a letter of tramsmittal (stat-~
ing that the State Bar Committee report does not represent the views of
the State Bar), (2) the Report of the Committee {pages 1-14), (3)
Appendix B to the Report (pages 1-27, containing the text of the State
Bar Committee recommendations), and (4) Appendix B-1 (pages 1-3, relat-
ing to prelevy notice).

The State Bar Committee approves the Commission recommendations
with some important exceptions noted on pages 4 and 5 of the Committee

report attached as Exhibit 1.



The staff has not attempted in this memorandum to revise the
recommended legislation contained in the wage zarnishment procedure
recommendation because the purpose of this memorandum is to obtain the
Commission views on the major policy issues raised by the State Bar

Committee.

ANALYSTS OF STATE BaRl COMMITTEE COMMENTS

This analysis considers the major points made in the Committes

Report in the order in which they appear in Appendix E to the report.
The report of the State Bar Committee (pages 1-14 of Exhibit I) is not
discussed as such in this memorandum since each specifiec recommendation
of the State Bar Committee is set out in Appendix 2 of Exhibit I (which
is analyzed below). However, you should read the Report for an overview

of the Commission's Recommendation and the State Bar Committee's views.

§ 723.024. Enmployer's service charge for withholding

The committee racommends the deletion of the provision for 2 one
dollar service charge to be deducted by the employer to help defray the
costs of withholding the garnished amount. See pages 2 and 3 of Appen-
dix B. If Section 723.024 is deleted, Section ?23.0é3 likewise should
be deleted. In addition to the reasons noted in the State Bar Report
for deleting the service charge, it should be noted that public employ—
ees will now be under the general wage garnishment procedure (1f AB 3520
is approved by the Governor) and as a result the public'entities will no
longer receive a $2.50 charge they formerly received when the abstract
of judgment procedure was used. The loss of this revenue to public
entities was one reason the Commission included the $1 service charge.
On the other hand, the employers did not oppose this bill when previous
versions were introduced, and one factor they took into consideration in

deciding not toc oppose the bill was the ome dollar service charge.

§ 723.025. Payment of withheld amount to levying officex

Section 723.023 requires the employer to pay over monthly to the
levying officer the amounts withheld. Saction 723.026 requires that the
levying officer shall pay to the judgment creditor the amount so paid

within 15 days after receipt. Under existing law, the employer must pay



over to the levying officer each time an amount is withheld and the
levying officer must pay over the amount to the creditor "at least once
every 30 days.”

The scheme proposed in the Comaission's recommendation is designed
to minimize the amount of bookkeeping required of the levying officer
and thereby permit a modest fee ($6.50) for the levying officer’s serv-
ices in conmection with a ceontinuing wage garnishment. To some extent,
permitting the employer to pay over to the levying officer more fre-
guently will defeat this purpose.

§ 723.027. Duty of creditor ko netify levying officer when judgment
satisfied

In connection with the comment of the State Bar Committee concern-—
ing this section, it should be noted that failure to comply with Code of
Civil Procedure Section 675 (duty to furnish debtor with a satisfaction
of judgment) makes the creditor liable for actual damages and, in addi-

tion, the sum of one hundred dollars and, in addition, (under a 1975

amendment) reasonable attornev's fees. Although the creditor has a duty

to repay to the debtor any excess amount withheld (Section 723.105(i)),
there is no specific remedy provided in the statute for failure to
comply with Section 723.027. The debtor can, of course, request a
satisfaction of judgument and give that to the levying officer who would
then terminate the earnings levy. The remedies provided in Section 675

would apply if such satisfaction were not provided by the creditor.

§ 723.028. Withholding order for costs and interest

The staff recommends that the bracketed language suggested by the

State Bar Committee be added to this sectionm.

§ 723.030. Withheolding order for support

The staff agrees with the minority insofar as the minority believes
that priority for attorney's fees will encourage attorneys to represent
parties seeking supplemental remedies for delinquent support. In order
to clarify the meaning of subdivision (a), the staff suggests it be
revigsed to read:

(a) A "withholding order for support” is an earnings with-
holding order on a writ of execution issued to collect delinquent
amounts payable under a judgument for the support of a child,
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spouse, or former spouse of the judgment debtor, including reason-~

able attorney’s fees allowed in the procedure used tc obtain the

writ of execution and earnings withholding order to collect such
delinquent amounts.

In connection with Section 723.030, the State Bar Committee also
raises the question whether the employer should be required to notify
the levying officer when the employer is required to cease withholding
under a prior earnings withholding order because an earnings withholding
order entitled to greater priority (or a wage assignment for support) is
setved on the employer. Undaer Section 723.377, the employer is required
to notify the levying officer when a withholding order for taxes super-
sedes a prior earnings withholding order. With respect to other earn-
ings withholding orders, the staff suggests that the form for the en-
ployer’'s return be revised to include information concerning 2 prior
earnings order that 1is superseded by an order having greater priority.
See Section 723.126 {emplover's returm). In addition, a provision
should be added to Section 723.03! (wage assignment for support) that is
comparable to the provision in Section 723.077 (tax orders), requiring
the employer to notify the levying officer if a prior earnings withhold-
ing order is superseded. Although these provisions will somewhat in-
crease the paperwork, they will alert the levying officer to the reason
why he will no longer be receiving any payments under the superseded
earnings withholding order and mavy avold the need for the levying offi-
cer or creditor to contact the employer for this information.

As to the policy issuve concerning whether support orders should
have priority, the policy of the state is well established that support
obligations have priority over other creditors. This is evident in the
recent enactment of the wage assignment for support provisions in Sec-
tion 4701 of the Civil Code. A departure from this policy would, in the
staff's view, operate to shift support costs to the taxpayers generally
and would be contrary to recent legilslative trends to strengthen proce-
dures for enforcement of support obligations. The minority of the State
Bar Committee sugpests a percentage participation, or equitable distri-
bution scheme, either of which would complicate the proposal and either
require court participation or some other mechanics for implementing the

scheme.



§ 723.050. Standard exemption

The committes recommends that the exempticon formula be changed in
two respects. The committee would deduct the sums paid for a regular
policy of health insurance from ‘available earnings.” It is not clear
whether the committee's proposal concerns only sums for health insurance
paid on a payroll deduction plan or sums paid for health insurance in
any regular manner, or both., Ubviously, the withholding table scheme
would be made entirely impossible if nonpayroll deduction health insur-
ance fees were deductable from available earnings since neither the
Judicial Council (which prepares the tables) nor the employer would know
what that amount is. Partial tables, from which the emplover then
substracted the amount of a payroll deduction for health insurance,
would be feasible but would reduce the usefulness of the tables since
the calculation spelled out in subdivision (b) would have to be done by
the employer after he substracted the amount of health insurance pay-
ments from 'available earnings.” One of the important advantages of the
Commission’s wage garnishment recommendaticon is tha certainty, simplic-
ity, and efficiency provided by the tables. Since this proposal would
severly limit the utility of the tables, the staff recommends against.
adopting this proposal.

The committee also recommends that 40 rather than 30 times the fed-
eral minimum wage be deducted from gross earnings in the determination
of available earnings. This change would obviocusly encounter stiff
oppesition from the creditors. As indicated in footnote 18 on page 915

of the Recommendation Relating to Wage Garnishment Exemptions (copy

attached), seven states in 1974 provided an exemption formula based on
40 times the federal minimum wage although four of these applied the
formula only to consumer debts. The following table (based on liay 1,
1975, income tax tables, and a 52,30 per hour minimum wage) illustrates
the difference in the amount that would be garnished under the two
formulas at several selected income levels (dignoring the proposal to
deduct health insurance costs):

COMPARISQN OF AIOUNTS WITHHELD UNDER WAGE GARNISHMENT

Gross Earnings - CLRC State Bar
{weeklv/annual)
$110/85720 $8.00 =0~
135/7020 15.00 ~0-

-
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150/7300 21.00 9.00

200/10,400 3¢.00 25.00
300/15,600 45,00 39.00
500/26, 000 £9.00 63.00

For approximate amounts withheld under existing law, see table on page

925 of Recomuendation Relating to VWage Garnishment Exemptions. You

should also review the table on page 926 of the same publication. It is
obvious that the amount of income remaining after garnishment in the
lowest income brackets is inadequate under the Commission's reconmenda-
tion. HNevertheless, our past experience over a period of five years has
demonstrated the reluctance of the Legislature to approve even the
nodest additional protection proposed in the Law Revision Commission's

recommendations,

§ 723.051. Hardship exemption

The committee would retain the language of Section 690.6 providing
an additional exemptiom for earnings "necessary for the use of the
debtor's family" appavently in order to preserve any case law gloss on
that language. The staff is not awsare of any important gloss on the
word "use" which Section 723.051 deletes. In any event, the purpose of
Section 723.051 is to alter the existing law, as the last sentence makes
clear, by eliminating the station in life test. It should alsoc be
remembered that, since the basic exemption 1is greéter, there should be
less need for the hardship exemption and that thé common necessaries
exemption to the hardship exemption has been eliminated.

The language in Section 723.051 making clear that a judgmént debtor
without any dependents would take advantage of the hardship exemption
has been enacted this year. See Cal. Stats. 1976, Ch. 3i7, amending
Section 6£90.6,

”

§ 723.072. ilithholding order for taxes

The committee’s proposed addition to subdivision (b)(2) is accept-
able to the staff, although it might be objected that it in effect
establishes a standard of finality of a tax assessment or determinationm
which may differ from the provisions of the Revenue and Taxation Code or

the Unemployment Insurance Code.



The comnittee's proposal to require notice under subdivision (c) to
be sent by certified or registered mail, return receipt requested, would
be opposed by the tax authorities who have customarily used first-class

mail. The staff recommends against the suggested change.

§ 723.074. Agency issued withholding order for taxes

The committee recommends that the state be permitted to issue with~
holding orders for the same amount as may be withheld from an employee's
earnings under a withholding order obtained by a general creditor. This
same revision suggested by the staff in Hemorandum 75-66 (Sept. 2, 1975)
was approved by the Commission at the October 1975 meeting. It appears
that, in the committee’s report, the recommended revision was not com~
pletely carried out. See page i}, Subdivision (¢) should read as
follows:

(c) Unless a lesser amount is specified in the order, the
amount to be withheld pursuant to an order issued under this sec~
tion is ¢we #imes the maximum amount that may be withheld under
Section 723.050.

It should be noted that the state may apply to the court under Section
723.076 for an order directing the withholding of a greater amount than

1s specified in Section 723.050.

§ 723,075, Hotice to taxpayer; reduction in amount withheld

The State Bar Committee would permit the tax debtor to apply to the
court for protection of a greater amount of earnings than is protected
under Section 723.050. Although the staff recommends that the amount
that can be withheld pursuant to an agency issued ovder (as distin~
gulshed from a court issued order) should be reduced to one-half of the
amount specified in the recommendation (that is, it should be the amount
specified in Section 723.050), we believe that the agency hearing on the
hardship exemption should be final., This is consistent with the last
sentence of subdivision (d) of Section 723.075 which provides that the
court may not reduce the amount required to be withheld to less than
that permitted to be withheld under Scction 723.050. Since the agency
issued order cannot require a greatsr amount to be withheld, the staff
recommends that subdivision (d) of Section 723.075 bz deleted and that

the following sentence he added to suhdivision (¢) of that section:
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"The determination of the state pursuant to this subdivision is final
and not subject to court review.” Subdivision (&) should be renumbered

as subdivision (d).

§ 723.076. Court issued withholding order for taxes

The committee would delete this section which permits a court to
order a greater amount to be withheld. This is consistent with their
recommendation that the state be treated as a general creditor. The
staff does not believe that treating the state as a general creditor in
the normal case necessarily lezds ovne to the conclusion that there are
not extraordinary cases where the wages of a delinquent taxpayer should
not be subject to a withholding order except to the extent that the
wages are necessary for the support of the debtor and his family. This
section is needed if the state issued order is limited in amount to the
amount that would be withheld in the case of an ordinary creditor. ‘The
section would be most useful where the delinquent taxpayer has high

earnings.

§ 723.077. Priority of orders

The employer's return (see Section 723.:26) should give notice to
the state agency serving a withholding order for taxes that there is a
prior withholding order for taxes in effect. A4An appropriate revision

should be made to make this clear.

§ 723.078. Jeopardy withholding order for taxes; withholding period

The committee would eliminate this section as inconsistent with
treating the state as a general creditor. The staff balieves that there
may be cases where #pecial remedies like the jeopardy withholding order
for taxes are needed and would retain this section.

The committee would also make the withholding period the same as
specified in Section 723.022, the crucial difference being that, under
that section, the order terminates 130 days after receipt whereas the
withholding order for taxes, like the withholding order for support,
continues until satisfied. We assume that this change would bz unac-

ceptable to the Franchise Tax Roard.

§ 723.079. When receipt required

The committee would require the state to send a receipt for amounts

withheld unless the taxpayer requests that a receipt not be sent. The
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staff thinks that the burden should be on the taxpayer to request a
receipt since normally a judgment debtor does not receive a receipt and
most debtors probably do not want s receipt. This proposal seems an
added unnecessary expense to the state and would be a change in existing

practice which is codified in Section 723.97%.

§ 723,030, Service

Pequiring service of withholding orders for taxes by certified or

registered mail, rather than by first-class mail, would be opposed by
the Franchlse Tax Board, which iz satisfied with the present scheme.

The staff is not convinced that this change is needed to place the state
in a position nearer that of general creditors. The Franchise Tax Board
is satisfied with experiencc under the present system of using first-

class mail.

 723.083. Refund of emplover's service charze

The committee’'s proposal to require (rather than authorize) refund
of the employer's service charge where there is an erroneous withholding
should be adopted unless it is decided to eliminate the emplover's

service charge. See Section 723.024.

§ 723,084, Warrant or notice deemed withholding otrder for taxes

The committee would delete thils section. The staff thinks that it
is needed. As pointed out in the Comment, it may not be clear whether 3
taxpayer ig an employee and the other forms may be issued on the assump-
tion that the taxpayer is an independent coﬁtractor. This technicality

should not be permitted to voild the levy,

§ 723.103. Service of order and information on employer

The committee would require that the employer be given blank forms
for exemption claims and fipancial statementé at the time of service of
the earnings withholding order. The obvious objection is that this sort
of requirément merely proliferates paper without significantly facili-
tating the making of just exemption claims. This is zn important policy
issue. In this connection, see Section 723.122(d){last sentence) (night

be modified to include address of levying officer’s office).



§ 723,105, Judgment debtor's claim of exemption

The committee would speed up the exemption procedure by paring dowm

the various time limits im subdivision (f). This may not be practical.

i 723,121, Application for earnings withholding order

The committee would add 'declaration under penaly of perjury' after
"executed under oath.” This would be inconsistent with the Commission's
usual approach. In any event, the Comment refers te Section 2G15.5 z2nd
the declaration option. The form could also make this clear. The staff
thinks that including this language in the statute will not aid lay
persons; putting it on the form would accomplish this zozl. The staff
also questions whether lay persons who look at the statute will know

what "executed under ocath’ means.

§ 723,122, llotice to employee

The comnittee would add subdivision {f) requiring nctice in Spanish
and any other language the levying officer deems appropriate. The staff
assumes that the notice in a foreign language will be 2 notice that
complies with Section 723.120 which provides that only the forms pre-
scribed by the Judicial Council are to be used. Should the levying of-
ficer be authorized to add additional information to the Judicial Coun-

cil approved form? See Committee Comment to Section 723.122.

§ 723.123. TForm of claim of exemption

{See discussion of Section 723.121.) HNote the committee recom-

mendation concerning the debtor's address.,

i 723,125, Farnings withholding order

{See discussion of Seetion 723.103.)

Labor Code i 300. Wapge assignments

The committee proposes to revise the law concerning wage assign-
ments by eliminating the requirement in Labor Code Section 300 that the
spouse of a married person consent in writing to the assignment. The
reason for this propesal is that “the laws relating to community proper-—
ty allow the assignment to be nade separately by either spouse.” How-
ever, Section 300, which is the law now, clearly does not allow assign-

ment by one spouse although, since 1975 (pursuant to legislation enacted
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in 1973), the general rule has been that either gpouse has the manage-
nment and control of community personal property. The staff believes
that the wage garnishment recommendation is not the place to change the
nature of wage assignments except where directly relevant to wage gar-—
nishment. The fact that Section 300 was left unchanged by the 1973
amendments may indicate that, like the restrictions on thz transfer of
community real property (Civil Code § 5127) and furniture or wearing
apparel (Civil Code § 5125{c)), there is a compelling reason for this
exception to the general rules.

The staff does not think that the addition of paragraph (3) serves
any purpose since Section 300 does not raquire the filing of the assign-
ment for it to be valid. If the substance of paragraph (8) 1s con~-
sidered a useful clarification, the staff suggests that it be added as

subdivigion (j).

Civil Code § 4701. Assipgnment of wages for support

The committee would treat spousal support in the same manner as
child support is treated under Civil Code Section 4701. The staff does
not think that the wage garnishment recommendation is the vlace to make

this change, if 1t is desirable.

Labor Code § 2929. Discharge from employment for wage parnishment

The committee would forbid firing an employee by reason of the gar-
nishment of his wages, except where financial responsibility is a quali-
fication of the job, and would provide a penalty for violation of the
prohibition. The existing law, enacted in 1971 on recommendation of the
Commission, forbids discharge for one indebtedness (a prohibition con--
tained in federal law) and provides a civil penalty for the enforcement
of the prohibition which may be used so long as the criminal penalty
provided by federal law is not used. In 1971, even this modest recom~
mendation encountered the vocal opposition of the Conference of Employ-
ers Associations. The Western Center on Law and Poverty argued at that
time that it is irrational to forbid the discharge of zn employee where
there are 10 levies for one indebtedness while permitting discharge
where there is one ievy under each of two indebtednesses, There was no
significant éupporﬁ in the Legislature for expanding the scope of pro-

tection afforded by Section 2929. FEven members of the legislative
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committee who were concerned about the problems of debtors have viewed
proposals to expand the scope of protection afforded debtors as pro-
viding a means whereby a discharged employee could claim the discharge

was for garnishment in cases where it was for good cause.

Prelevy Sotice--Sections 723,102, 723.121

Appendix B-1 to the State Har Committee’'s report proposes that the
judgment debtor be afforded notice before the garnishment is effective
g0 that the debtor may claim his hardship exemption if he desires. tiote
that there was sharp division on this iIssue within the committee and
that, if this proposal is not approved by the Board of Governors, the
cormittee would still recoumend support of the Commission's recommenda-
tiom.

The constitution does not requirae that a judgment debtor receive
notice before his property, including wages, is levied upon. Endicott-

Johnson Corp. v. Encyclopedia Press, Inc., 266 YU.5, 285 (1924); Raigoza

v. Sperl, 34 Cal. 4pp.3d 360, 110 Cal. Rptr. 296 (1973); Phillips v.
Bartolomie, 46 Cal. App.3d 346, 121 Cal. Rptr. 56 (1975). Phillips
rejects the conclusion of Brown v. Liberty Loan Corp. of Duval, 392 F.

Supp. 1023 (M.D. Fla. 1974)(holding Tlorida's postjudgment wage garnish~
ment scheme unconstituetional), that a judgment debtor must be afforded
prior notice and an opportunity to be heard on the issue of exemptions
because there is a substantial risk of being discharged from employment
and because there is a substantial risk of error in issuance of the
garnishment since the creditor does not have to assert under oath that
the judgment debtor is not entitled to a statutory exemption. 3rown
rejected the notion that a prelevy notice and hearing were not required
because the issue of the employee’s lizbility to the creditor had al-
ready been established in the main action, stating that the "post-—
judgment garnishment involves significantly different legal issues than
those arising under the proceedings to secure the judgment.’

The proposed prelevy notice procedure seems unnecessarily burden-
some in light of the number of cases in which it would result in a suc-
cessful claim. Hote that the notice provided in subdivision (b) refers

to cases where all of the debtor's earnings is claimed to be needed to



support his family. 1If a prelevy notice scheme is adopted, presumably
the debtor should be able to have a hearing where he claims that some
additional, but not all, earnings are necessary to support his family.
The judgment debtor making the clain apparently sends notice to the
judgment creditor directly, and the creditor is then required to insti-
tute a special proceeding to obtain an order for the issuance of an
earnings withholding order. Hothing prevents the judgment debtor from
making the claim merely for the purposes of delay. Uhille this argument
may be leveled 2gainst any exemption procedure, in this case, It costs
the debtor nothing to rake the claim. If a debtor desires to delay the
garnishment of his wages, he would accomplish the longest delay by
refusing to accept the written notice sent under subdivision {a). The
judgment creditor is then required to mail another notice to the debtor
at his place of employment. funly then may the judpgment creditor apply
for an earnings withholding order, by which time the writ of execution
may have expired and he will have to start over. It is also not clear
from the proposed procedure how the unscrupulous creditor is prevented
from obtaining an earnings withholding order despite the exemption
claim,

The staff is sympathetic to the problem the committee seeks to
solve, but the staff believes that the proposed remedy is too cumbersome
and will result in evasion, delay, and additional costs without any
significant compensating benefit for judgment debtors with just claims,
The better scheme is to increase the amount automatically exempt. It
has been the Commission’s positiom that, by increasing the exemption
from garnishment, particularly where the debtor has a number of depend--

ents, the need for the hardship exemption will be diminished.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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The enclosed exhibit was inadvertesntly anftied whon we sent you
Memorandum 76-79. Please attach {t to that memorandum,

We regret any inconvenlence you may have bezen caused.
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August 2, 1976

California Law Revision Commission

School of Law

Stanford, California

Dear Mr. DeMoully:
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MEcvrn T Colbey, Saramenie
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In accordance with our phone conversation, herewith is the
report of the Debtor-Creditor Committee regarding the LRC
recommendation relating to Wage-Garnishment Procedures.

Also included as Appendix B-I is a recommendation of the
committee regarding pre-levey notice to debtors which it is
hoped the Commission will consider.

The Board of Governors did not approve these recommendations,
but merely accepted the report and authorized it to be sent to

the LRC for its consideration.

This was because approval would

have implied Board agreement with each of the recommendations
and would have entailed considerable discussion by the Board.
Since it will have an opportunity to review the final LRC pro-
posal before any legislative action, the Board felt it should

simply forward the report as being the comments of the committee
for the consideration of the Commission.

Yours very truly,

-

1lliam B. Fades
Committee Coordinator

WBE:rr
Encl,



AGENDA JULY  1E(b) (1)

Report of the Committee re
ITEM Relations of Debtor and Creditor
on California Law Revision Com-
mission Recommendation relating
to Wage Garnishment Procedures.

July 9, 1976

Report of the Committee re: Relations of Debtor and Creditor

Re: Wage Garnishment Procedure California Law
Revision Commission. )

At its meeting on October 16, 1975 the Board of
Governors had before it the interim report of the State Bar
Committee dated October 1, 1975, and voted to re-refer this
report to the State Bar Committee with the instruction that
the report be further considered by the State Bar Committee.
The Board further instructed the State Bar Committee to
properly consider and present the various polnts of issues of
concern in order to insure that the report cof the State Bar
Committee represents a balanced perspective.

The Califorpia Law Revision Commission in early 1975
made proposals relating to wage garnishment procedures which
were distributed in pamphlet form in april 1975. These
proposals were incorporaced into pre-print Senate Bill
No. 3.

INTRODUCTION

Judgment creditors!/ favor wage garnlshment hecause it
reaches the judgment debtor's earnings while still in the
hands of his employer and because the possibility of a wage
garnishme¥; often compels the debtor tn make payments on the
judgment .2/ Code of Clvil Procedure Section 682.3 currently

1/ nefore judpment, all earnirzre are exeupt from arcackment.
=" See rcoda Civ. Proc., §690.A7a) {existieg law) and §487.020(c}
{ Cai. Stats, 1974 ch, 1516, F49, effeckive Janusry 1, 1976 j.

2/ See E. Jacksen, California Debt Colltection ¥rsciice, §9.73,

At 185 {opn 1uEPYTRe Grate Bar Coraitfoe actes the persuasive
effect of a parvpishmont oo the wawliling debter with the ability
to pay. A pumber of members of the State Bar Committee feel that
garnishmeat §s & remedy thabt ensouragos lending on the basis of
€the remedy, rather than the ubiliity to pay, l.e., "predatory

lemding,"




provides the procedure for a wage garnishment.él

Section 682.3 imposes a continuing duty on the debtor's
employer for a 90-day period to withhold and pay over to the
levying officer the required amounts and deals with other
aspects of wage garnishment. The amount to be withheld by
the employer purs ant to a wage garnishment is determined
by Section 690.6% which is the subject of a separately

3/

4/

&382.3. Lavy of Execulion Against
Earnings of Judgment Debtor-
Poyienis Withhell,

(1) Whenever the ey of execution is
upninst the wvarpings of B Juigment
debtor, the ewmplnyer served with the writ
of exerulion shall withlold the amouat
specifiod i1y the writ fram sarpivgs then
or therralfler due Lo the judgment deblor
and pot exempt under Section 5908, snd
ahall pay such amount, each Lme it i
withbeld, to the shieriff, constableor mar
sha! wha served the writ, If suck person
shall Fayl Lo pay each amount Lo ke sher-
iff, constable or marshal, the Jndgment
creditor may commence R proceeding
agalnst him fur the minounts not paid.
The ‘execution Sl Lerminale and the
perran served with the writ shall cense
withholding sums thervimdaer when any
one of the Tollowing events Lakes place:

(1) Buch person receives 2 direction

Ia release From the fecyving officer,

Such relense shalt e isued by the

levying officer in any of the follawing.

cascs:

fa) Upan reccipl of mwritien diree-
tion From the judgmenl creditor.

(b} Upon reecipt of snorder of the
courl in which the action i pending,
or o eorlified copy of such nrder, dis-
charing or reealling {he execution
ar releasing e property. This sub-
diviziun hall spply only if no appeal
k8 perfected and underbaking ox.
eculed and filed as provided in See-
tion 917.2 o¢ 4 certificate Lo that of.
fect has been lawicd by the elerk of
the courl.

(&) In all sther craes provided by
Juw. '

Seetion 616 (s anended by Cab. Stats. 1974, Th. 15E8, § 17, which becoines operative

- on Janunry |, 1076) provides: ;
J greatir portion as is allowed by statute of the

{n} Owne-balf g such

6005,

{2) Such-person has withheid the full
amonnt specified in the writ of cxecu-
tion from the judgment dehlor's earn-
inge.

{3 The judpment debtor's, emiploy-
ment b lecmingted by » resignalion or
dirmixsal &t any Lime afer service of
the extcution and he is nol reinstated
or reemployed within B0 daye sRer
such Lerminution.

[€) A perlod of 90 duya has passed
nince the thne sueh person was served
with the wril of execution.

{b) ALany timve alter alevy on his esrn.
ings the judgment debtor may proceed to
elaim a full exemplion of bia earnings in
accordance with the provisions of See.
tions G10.6 and GHO.50 {11, The exemption
8o claimed shall extend Lo eny wapes
withlield pursuant to the levy of pxcen-
kien whother o not withheld after the
claim of exeniption is filed.

(z} Sohjert to the provizions of Seclion
68010, the sheriff, constabln or marshal
who serves the writ of execution and re-
reives Lthe amounts withiold from the
Judpment doblor's enrnings, shall se-
count for and pay e the person enlilled
thercto, ol sums eolfected under the writ,
Tess hix tawful Teen and expenses at lonst
oete every Jil days, and make relarn on
collectlen thereo! Lo the eourt.

Leg N, 1974 ch. 2G84, 1972 ch. 648, oper-
abive Auvg, 3, 1072,

§832.3. 1973 Hokokes, 3. within 10 daps of
Lhe date of Lhe levy of anecidion

United Stdem, of the oo ity of the debter recelved fpr bis personal serviess
rendescd ot any time wilhert X ehays e st pue corhing: the dute of a Mlhhoidil;gby
the enployer wador Section 6823, shall be exempl rom eaceution withost #ling
# claing Yor exemption o rovided it Section 690,50, 7

(b Al eaenisgs of 1he debtor recrived for his personint servees rendered ot
any Hime within 30 diys next preveding the date of n withhiulding by the
cruplover ander Seetion 632, il necessary for the e of the dobtor's Tamidy

- restding, i this state aul suppotted in whole or §n part by the deldtor, uuless the

debls are; . . i
{1) Nicurred by the debtor, his wife, or bis family for thﬁ COmImon necessaries

“ef lile, 7
12) Incurrcd for personad services reodered by any employes or former
employee of the debior, . ; o



A

pﬁbifﬁﬁedeRCErbposal submitted tg,the 1975 legislative
session and subsequently rejected.2

The LRC proposal covers the area of wage garnishment
procedure and proposes enactment of a new comprehensive statute
that the LRC believes will significantly reduce the cost of
wage garnishments, gréatly alleviate the hardship such
garnishments cause employers, and make numerous other
improvements in wage garnishment procedure.

Under existing law, there are three different Byocedures
whereby the earnings of employees may be garnished;®/

1. 1In the ordinary case, the judgment creditor
.abtains a writ of execution and a public officer
executes 5?& levy by personal service on the
employer. /.

2iﬂjNumerous statutory provisions permit mdli service
" of orders to withhold an employee's earnings to
secure payment of a delinquent state tax liability.ﬁl

3. The earnings of a public employee may be garnished
by filing an abstract or traa7cript of judgment with
- the employing public entity.Z2 o
The text of the comprehensive statute proposed bylapgf
&Y

LRC is in Appendix A. The State Bar CommiLtee approve
the recommendations with some exceptions for the reason that

the present statutory procedure for garnishing.thg?earnings
of employees is confused, costly, and causes: ardship to
employers, employees, and creditors alike,

5/ See Recommendation Relatinp to Wage Garnishment Exemptions, ;
. 12 £al. L. Revigion Comm'n Reports 901 (1974), and 15?5 AR 90,
£/. Civil Code Section 4701, which provides & compulsory wage - o

asgighment to enforce a judement for child aupgnrt, is not

directly affected by the LRC proposal, but in 1light of the

priority given a CC 4701 assignment under proposed CCP §723.031,

the State Bar Committee recommends that CC 4701 be amended . .
to include spousal support as well. See note 17, infra. s

I~
—

Code .Civ, Proc. §§681 et seq.

. Bg warcant : Unemg. Ins. Code §1785; Rev.& Tax. Code §§6776,
7B8T,9001,16071,18906,26191,30341,32365, see also §14321.,

Exemptions are applicable under Code Civ. Proc. §690,51,

By notice to withhold: Unemp. Ins, Code §1755; Rev.& Tax. v

Code-§§67ﬁ2;7851,8952,11&51,16101,18817,26132,36311,32381. R

=

8/ Code Civ. Proc, §710.

10/significant dissent waas present in State Har Committee meetinga, .
undoubtedly because of the varied backpground and debtor-creditor
affiliation of the Comnittee members. However, the atmosphere
resslted. in dimlogue rather than conflict. The ‘entire State Bar .
Committee-approved -reform of some kind in the arsa of wage garn-"

ishment. Dissenting views are noted where appropriate.



This State Bar Committee ig

many of the proposals of t
this State Bar Pooaf

improve on the Law Revision Commi
wage garnishment procedure.

he Law Revision Commisa
ttee makes numerous recommen

in substantial accord with

ion. However,
ations to .

ssion proposals relating to

 The brincipal'recommendationsllf of this Committee are

that -the Board of Governors support the LRC proposal and
attempt to amend in order to:

1. Clarify

§7rtain sections without substantive
change;l

Prbvide’pre-levy notice to debtors;ééf'

Provide procedures whereby the debtor would be
~ provided with all blank_doizyents necessary to
file a claim of exemptiom;lt '

Provide a "notice to debtor"
and any'othef }anguage the le
appropriate;_i

in English, Spanish
vying officer deems

. Provide that a wage assignment under Civil Code
Section 4701 be available for spousal support
Tgyport have the same priority

and that spousal
as child support;

' 'Provide that notice of a prior withholding order,
Or a supervening withholding .order with higher .
-priority, be giveT ? creditor who thereafter

attempts to levy;lZ _

. 11/Text of amandaments in éggendii .
12/E.g.: "his" to "his or her" in proposed Code Civ. Proe. $723.021.

13/ This. recommendetion 1s3 contained in Agftndix !-E. The recomsendation
is & departure from current lew e well &s the C propossal, The
Committee was sharply divided in opinion on this recommendation and

it might be considered separately from the rest of this Report.

14/See proposed CCP §§723.122,723.103. Dissenting members noted the
possible waste of ¢ ; puper and postage, since often debtors
do not avail themselves of the current exemption procedurs,

15/An example is attached &s A ndix C. See pro 4 cc 23.12
723,128, The requirement of Gnothor plsce b boncd CCP $§723.122,

of paper caused dissent.
16/see note 6, suprs, and nots 17, infra. '

-

17/See proposed CCP§723.030. There vas substantial opposition to
%EI priority among creditora, or the requirement suggested by
e majority of the State Bar Committee, that the employer
notify & creditor that his or her levy ﬁns been nuliified by
& preceding levy or a levy of higher priority. A uiuaritr of .- .~
the State Bar Comoittee considered the employer to ba g victim"
of & wage garnizhment, while several members more would sgree

that the employer is a heutral party who must be inconvenienced.
Onéx n_sm;l ninority remains that %eels the employer haw an -
active role. o _ »



Provide that the levy of a taxing authorify be..
subject to the same exemption as”a genera

creditor's levy, that the taxing authority be
treated as a general creditor whenever possible,
and that the procedural preference giygy to the
taxing authority be severely 1imited;l& b

Prohibit discharge of an employei'7y reason of
any number of wage garnishments,l9 excepy ?hen'
financial responsibility is job related;20

_Deléte the prévision whereby the employer is
compensated for each levy he or she processea.glf

18/See proposed CCP $§723,070-723,084,

égfcurrantly an employee may not be discharged by reason of garn-

Ishment for any "one indebtedness.™ 16 USC 1674, Labor Codea

§2929. 1975 SB 635 proposed amendments to Labor Code §2929 to

protect an employee from discharpe by reason of garnishmenta
tesultinf from two {udgments instead of the current one, This
legislative proposal originated {n the State Bar, but wae not
sdopted this year. See 1971 Conference Resolution 12-3, and the
Report of the Lepislatfve Hepresentative of the State,ﬁur dated

- hugust 1B, 1975,
20/The State Bar Committee departs from previous recommendations

by inciuding an exception for "job-related financial regponsibility,”
An employer should not be requited to retain an employee who controls
large sums of money Lf that employee is the subject of multiple
garnishments by multifle creditors. The Committee also suggests

4 penalty of $1,000 plus attorney's fess for violation of the law.

' 21!$i;00 for esch levy under proposed CCP §723,024. The State Bar

Committee initially amended to limit the deduction o $5.00 per
month {n order to protect agalnst multipie levies for small anounts,
Ultimately the Committee deleted the provision entirely, ainge

the sum . aliowed 1p_totn11¥ 1nade%uatg to defray the cost to the
employer, and the possibility of future increase great. The cost

"would be transferred to the debtor. A minority of the Committee
~-felt that even a small amount should be allowed the employer, and

- that such a provision would be necessary for passage of a compres - .

hensive reform bill.



© SUMMARY OF RECOMMENDATIONS

The changes proposed by the Law Revision Commission
are intended to result in significant improvement in wage
garnishment procedure, The anticipated effects on the
most directly affected groups: employers, employees, and
creditors, are summarized below. The State Bar Committee
comments follow each summary. Reference is made to the
appropriate section of the proposal and the text of
Committee recommendations is in Appendix B,

EMPLOYERS

A primary objective ‘of the Law Revision Commission’s
proposal is to provide a wage garnishment procedure that
minimizes the burden that such garnishments impose on
employers, ' ' . -

Forms .and instructions. Ihﬂtructions,?repared-by the
Judicial Council w explain the employer s duties under a
wage garnishment order. Forms ado?ted y the Judicial .
Council will minimize the employer’'s burden in complying
with the order. ' ' ‘

Committee comment: Under current law an employer,
particularly the small employer, is substantially burdened
by a wage garnishment. Large businesses almost always
employ counsel to aid them in the processing of wage
garnishments, but the small employer usually processes the
garnishment himself or simply discharges the employee. The
Law Revision Commission seeks to alleviate this problem for
both the large and smnll_employer,.and2§ erefore the State
Bar Committee approves their proposal.Z=/See proposed CCP
§§723.120 to 723.128. ' : :

Mall gervice. Mail service of earnings withholding
orders by the levying officer will enable the employer to
process garnishment orders to the appropriate department
or person for action without disruption of normal business .

procedures.

22/See note 14, supra,



Committee comment: The use of mail serviece in waﬁe
garnishment should tesult in substantial savings in the

cost of service. The use of the sheriff or marshal as. a
high priced messenger when a creditor is attempting to .
reach an agset like earnings is generally an extravagant -
waste of time and money. Mail service presents the most
efficient and economical manner of service of a wage
garnishment. The State Bar Committee concurs with the o
proposed service by registered mail or certified mail return
receipt requested. See proposed CCP §§723,021, 723.101.

- Service charge. A one;dollar service charge the employer
will be permitted fo make each time he withholds earnings
will lessen the employer's economic burden.

Committee comment: A one-dollar service charge 1s a = .
minimal contributlion Eto the expenses an employer must bear .
when processing a wage garnishment. It is the opinion of the
State Bar Committee that one dollar is insufficient and thet
the legislation providing a service charge for processing an
earnings withholding order will ultimately be amended to
provide an amount in conformity with the actual expense the
employer bears. Since the employee is ultimately responsible
for the service charge expense the State Bar Committee Feels
that any legislation providing a service charge should be .
opposed and therefore recommends disapprgg?l of that portion
of the Law Revision Commission proposal.Z3/ See proposed .

CCP §723.024, |

“Withholding table. A withholding table supplied to
the employer will make it relatively simple to determine the
amount to be withheld. Withholding will be on the basis of
the employee's gross earnings, and the need to compute
"disposable earnings' will be eliminated. *

- Committee comment: The principle of simplifying wage
garnishment procedure by providing a withholding table Eo
the employer and computing the amount withheld on the basis
of the employee'? gross earnings is approved by the State
Bar Committee.24/ See proposed.CCP §723.050. |

Delay in effective date of order. A 10-day delay in
the effective date of a withholding order will avoid the need
to compute the amount to be withheld for only part of a pay
period and will permit the employer to process the order in
a businesslike way rather than having to withhold on earnings
due on the date the order 1is received.

23/See note 21, pupra.

24/This portion of the LRC proposal has been deleted by the LRC,
See excerpts of the LRC Minutes, October %,10, and 11, 1975,
attached as Appendix D,



Committee comment: No comment. See proposed CCP
§723.0727.

Reduction in number of wapge garnishments. Greater
protection afforded the earnings of low income employees
will reduce the number of cases where withholding is
required, and & five-dollar minimum on the amount to be
withheld will avoid the need to deduct small amounts where
the cost to the employer may exceed the amount recetived by

the creditor;‘

Committee comment: Where the available earnings23/of
a judgment debtor for the work week are less than gIO.UG
nothing shall be withheld. 1If the available earnings of the -
judgment debtor for the work week are at least $10.50 but

not more than $45.00, 507 of the available earnings shall

be withheld under the proposed statute. The statute will
protect the earntn%s of low income employees and avoid the . .
need to deduct small amounts but the employer will still be.
bitrdened with computing the avallable earnings of the judgment
debtor. Therefore the cost to the employer may remain the |
same, See proposed CCP §723.050. Lo o

‘Monthly payment. A provision for monthly payment by the -
employer of wEtEEeIH earnings will avold the necessity of
preparing and sending a check for the withheld earnings after:
each payday, _ ‘ :

Committee comment: The employer should be sble to select
& more Irequent payment schedule 1f appropriate to the
employer's accounting procedure. See proposed CCP §723,025.

" Protection from liability for good faith errors. -
ProvisTons are Included that wITT protest the crployer from

civil or ¢iminal liebility for good faith errors.

Committee comment: The employer should be protected from
1iab1IIty‘fpr good faith errors. See proposed CCP §723,154 (b).

EMPLOYEES

The Law Revision Commlssion's proposal is'designéd'tb
provide significgnt benefits to employees. : '

~ Creater protection for low income employees with .
dependents. Substantial reductions will Ee made in the amount
to be withheld from the earnings of low income employees with
dependents, B ' _ ) . s

25/"Available eamings" is defined in proposed CCP §723.050(a). .
Under current Federal law, 15 USC 1673, "disposable edrnings"
13 the measure. A taxpayer with sevetal deprandents has more
take home .pay, and hence more "disposable earnings”, than a
taxpayer with the same gross intome end ne dependents. This
anomalous result is avoided in the proposed CCP §723.050(a).



Committee comment: While protection of low income
emplovees wlth dependents 1s a admirable goal, the compet¥ng
Interest of creditors, who may also be low {ncome persons
with dependents, requires close attention. See pruposed
CCP 5?23 050.

Withholding table. Use of a withhulding table based
on gross earnlngs2b/ will greatly simplify the computation
of the proper amount to be withheld and will make it easier
for the employee to discover any errors made by the employer
in computing the amount to be withheld.

Committee comment: The use of a withholding table based
on gross earnings 1s a substantial improvement over current
law. See proposed CCP §723.050 (d).

Avoldance of need to clalm exemption. The adequ&cy
of the protection afforded by the withholding table system
will reduce the need to claim a hardship exemption.

Committee comment: It makes sense to grant an automatic
exemption, but 1t also makes sense that such exemption be
fair to everyone. The State Bar Committee feels that the
minimum cost of living across the State sets the floor on
-which the exemption should be based. The Committee proposes
a standard of forty times the minimum wage, rather than the

thirty times the minimum wage provided In the Law Revision
CcmmIssion proposal, be used as the standard. See proposed
CCP §723.050 (b).

Hardship exemption. A sensible "hardship exemption' will
be provided that cannot be defeated on the ground that the
underlying debt was incurred for a "common necessar Where
1t 18 necessary for the employee to claim the hardsgi
exemption, the streamlined procedure and information provided
the emp]ayee will assist him in making his claim.

Committee comment: The Committee thinks that this
gection has been severed from the case layvqrising from
the current Code Clv. Proc. section 690,62l

former case law by adopting the language of the former
statute relating to necessarles. See proposed CCP §723,051.

Mail service. Authorization to use mail service in the
ordinary case will substantially reduce the cost of wa%
garnishment, a cost fhat ultimately 1is paid by the employee.

26/See note 25, suprs,
27/To be repealed by the proposed legislation.

'The Committee preserves

AN e - -



Committee comment: Mail service in the ordinary case
shouldy be by registered mail, or certified mail, return
receipt requested. See proposed CCP §723,101.

Tax delinquency withholding orders. The hnrah_effecfé
of a withhoIding order for dellnquent state taxes will be
mitigated. : .

Committee comment: The harsh effect of a withholding
order ror delinquent state taxes is only one aspect of the
advantapes the State as a taxing authority has over general
creditors in wage garnishments., The State Bar Committee
feels that the same exemptions should apply to the taxing
authority and that the maximum amount withheld should be the
same for the taxing authority as a general creditor. The
Committee also fee%s that treatment of the taxing authority
as a general crg itor will result in a substantial
simpl%fication&_ of the wage garnishment statute.29/see

proposed CCP §§723.070 to 723.084.

Wage assignments. The employee will be permitted to
revoke & wage asslignment (other than a wage assignment for .
support under Civi% Code Section 4701) insofer as it relates
to wages unearned at the time he revokes the assignment.

Committee comment: The State Bar Committee feels that
spousal sBupport should ?e-&fforded the same treatment as child.
support under €C4701,30/ See proposed CCP Labor Code §300,

CREDITORS

. The establishment of a simple, businesslike procedure
for the collection of judgments through wage garnishment is
the primary benefit creditors are intended to receive under
the proposed legislation. Clear answers to a large number
of procedural questions will be provided. A series of forms
will be available to permit easy compliance with statutory
requirements. The Judicial Council and levying officers wiil
be a ready source of reliable information concerning wage
arnlshment procedure. Other benefits to creditors are
isted below.

Mail service. Use of maill service by the levying
officer will be authorized. Not only will this reduce the
cost of wage garnishments but it will also significantly

28/See the many statutss in note B, supra.

29/There was substantial opposition to an pti&rity among creditors in
the State Bar Committee. See nutes_ﬁ,I;, supre, 30,356, infra,

30/There was subrtantisl opposition to any priority among ereditora in

the State Bar Committes. See nots 29 (taxing authority), note 36:
(child or spousal.

- 10 -



reduce the fees that a creditor noy 9&5 to advance to the
levying officer. A flat $6.50 fee2l/ 1is recommended to

cover all duties of the levying officer in a wage parnishment,
including service cost and receiving and paying over amounts
recelved from the employer.

Committee comment: Registered mall, or certified mail,
return recelpt rsgyested ghould be used whenever possible.
Personal servicezZ/ by the levying officer is not necessary
in all cases and reduces the sheriff or marshal to a '
highly paid messenger in most cases. See proposed CCP §723,101.

Earaings withbolding tables. The earnings withholding
tebles will eneble the credlifor more easily to determine
whether the correct amount has been withheld from the
employee’s earnings. Disputes between §§7ditors and employers
will be minimized by using gross income22/ as the basis for
withholding since this wi%l avoid the posgibility of the
subtraction of improper items 1n computing the amount of
"disposable earnings."

Committée comunent: The use of & table seems to be
beneficial to the creditors, debtors, and employers. See
- proposed CCP §723.050 (d).

Minimizing hardship exemption hearings. Protecting more
adequate amounks of a debtor’'s earnings without the requirement
that he claim & hardship exemption should significantly reduce
the number of cases where a hardshlp exemption will be claimed,
thus reducing the creditor's burden in attending court
hearings. Tge requirement that the debtor subm%t a complete
financ%al statement with his claim for the hardship exemption
and that the creditor be provided a copy of the statement
prior to the hearing on the claim should assist the creditor
in determining which claims he will resist (thus avoiding his
attending court hearings where the exemption is clearly
justified) and also will assist the creditor in recovering
the full amount he is allowed by law.

Committee comment: The idee of an automatic exemption
makes sense. The use of a complete Financial statement seems
to be designed to assist the creditor in contesting a claim
in excess of the automatic exemption. It has the beneficial
effect of discourasging fraudulent claims of exemption by
the debtor. See proposed CCP §§723.052, 723.105, 723.106,

723.128,

31/The LRC indicates that this sum accurately reflects the cost of the
levying officer. :

32/Presently required under tode Civ. Proc, $§682,687, Personel delivery
is an authorized alternative under the proposed CCP §7231.101.

33/See note 25, supra.

- 1] -



Garnishment of earnings of oublic employees. The
uniform procedure will make the continuing levy and mail
service procedure available for the garnishment of earnings
of public employees, thug avoiding tge need to resort to
multiple levies.

Committee comment: There does not seem to be any
reasonable need for excepting public employees from the
prcdaggse applicable to private employees., See proposed
CCP § '

Goodwill of emplovers. The recommended legislation is
carefully designed to make compliance with wage garnishment
orders as easy as possible for employers. The improved
procedures should do much tc minimize employer 111 will
created by wage garnishments and to combat the possible
tendency of some employers to avoid the problems created by
a wage garnishment by discharging the employee.

Comnittee comment: Prevention of emplover 11l will is
definitely a desirable pgoal in any revision of the wa%e
garnishment laws. Tt has been noted that the power of a
wage garnishment in satisfaeﬁ&?n of judgment 13 often the
direct threat to employment.Z} The State Bar Committee
recommends adoption of legislation prohibiting diascharge for
any number of gar?ishments except where financial responsibility
1s job-related.33/ See proposed CCP §§723.125 to 723.127,

Labor Code §2929, §§723.102-723.104,

Avoidance of debtor's bankruptcy. The more adequate
protection given the earnings ol the debtor by the LRC
proposal is meant to encourage the debtor who 1s pushed bK
a number of creditors to discharge the judgments against nim
over a period of time rather than resorting to bankruptcy.

Committee comment: The abllity to pay debts slowly, which
is inherent In the proposed wage garnishment procedure, should
encourage the debtor who is pushed by a number of creditors
to discharge the judgments rather than resort to bankruptcy,

See proposed CCP §723.050.

~ Priorities among creditors. A fair and equitable system
for dealing with priorities among creditors will be provided.
In addition, the judgment debtor will be prevented from gig}ng
one creditor preference over others by & wage assignment,36

34/5See note 2, supra.

35/Ses note 1%, supra.
- 36/A strong dissenting view &n the State Bar Committee notes that undar
the Cormittee recomnendstion ve Civil Code $4701 {see# notes 5,17,29,

and 30, supra), a spouss might bHe able to glwe a pref b
. nsigm:n‘nf to his or her .,Eu,,' i give a preference by wage

- 12 -



Committee comment: A system whereby the First creditor
to fiTe or one with a designated priority shall be paid
before the other creditors are paid, then the other creditors
are pald in sequence, Is a scheme that the State Bar
Committee approves.ﬁif See proposed CCP §§723.107, 723.052,
723.030, 723.031, 723,023,

Enforcing emplover compliance. Although the
recommended stature would protect the employer from liability
for %aud faith errors, it includes provisions that will
preclude the employer and employee from deferring or
accelerating the pagment of earnings to defeat the creditor's
rights and will authorize civil actions by creditors to obtain
the amounts that employers are required to withhold but fail
to withhold and pay over to the creditor.

Committee comment: Along with protection for good faith
errors the statute provides sanctions for B?dy faith or
grossly negligent errors of the employer,38/ See proposed
CCP §§723.154(a), 723.153, 723.152,

37/subject to strong epposition by a minority of the State Bar
Committee to any scgcme of priority. See note 30, supra,

38/The State Bar Committec majority olso recomwends amendment of

" Labor Code §2929 to, provide a penalty to be paid to the employee,
plus reasonable attorney's Fees, for the wronpful discharpe of
the employee by redson of any number of wage levies, oxcept
where financial responsibility 1s "job-related". The minority
feels that the threat of criminal {rcs&cution‘undur resent
Federal and State laws, and possibly an action for abuse of
process, 1s a sufficlent deterrent for & firinp for not more
than one levy. The minoritg 2150 notes that levy only oceours
efter the debtor-employee has had an opportunity to make his
peace with the levying creditor, and feels that the employer
should be able to diacharge him.

- 13 -



SUPPLEMENTARY

RECOMMENDATTON

The Committee re Relations of Debtor and Creditor
congidered the principle of pre-levy notice to debtors at'
its November 1975 meeting. The benefit to the debtor is
Been as a real possibility of asserting his or her right
to an exemption under the law. The harm to the credltor
is that at some point in the judicial process, the creditor's
right to collect on a lawful debt becomes superior to the
debtor's rights of due process, The principle of pre~levy
notice was approved by a vote of 7 for and 4 against.

At the March, 1976 meeting of this Committee, a draft
of a statute embodying the principle of pre~levy notice was
considered. (See Appendix B-1). This draft’ requires a
notice to be sent to the debtor 20 days before levy. The
debtnr-employee would be notified at his home address, or
if undelivered there, at the address of his employee. CCP
§712.105, as proposed by the LRC, limits the debtor to one
hearing on his or her claim of exemption. Thus, the debtor
could either claim the exemption before or after the garnish-
ment, but not both. The Committee approved the draft by a
vote of 8 for and 3 against. The feeling of the majority was
that lawful exemptions, even to lawful claims of creditors,
must be given effect in a fair manner,.

May 12, 197% . Very truly yours,

g/fw&-—\

Robert McMahon
Staff Attorney

RM: ik
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APPENDIX B = TEXT OF STATE BAR COMMITIEE RECOMMENDATIONS.

Proposals made by the lLaw Revision Commission which the
State Bar Committee spproved or took no action on are not reiterated,

The text of these sections may be found in the LRC recommendation.

Where the State Bar Committee has been prompted to comment,
either because the Committee comment differs from the LRC comment,
or because the section has & special signiflcance, the text of the

'proposal is presented in full,

Amendments made by the Stete Bar Committee to the LRC proposal
are in the usual form: additions are underlined, deletions are
atrickén. If a pessage is both underlined and stricken, the State
Bar Committee has deleted an addition made by the LRC to an existing
law. 1If & passage ig either double underlined or double stricken,
the State Bar hes further amended en existing law amended by the LRC,
which LRC smendments are {ndicated by single underlining or striking.
The text of LRC proposals deleted in entirety by the State Ber
Committee is not presented.

State Bar Committee comments on amendments made by the Committee
sre presented where appropriate (for instance, a division in opinion

1u the Committee) after each affected section.

Amendments or additions made by the State Bar Committee and not
made by the LRC are presented in a separate section in the usual

form: additions are underlined, deletions are striken.
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LRC, PROPOSAL :
Code of Civil Procedure

STATE BAR COMMITTEE ACTION:

§ 682  (technical amendment}. .. sennsosessBpprOVE, ... .
§ 6823 (repealed). Wage garnish- '
L ment procedure ..o, e e1eazaescdpprove,
. § 633  (amended). Return of writ of
eXeCUHON wn esnzseees s dPProve,
§ 6906 {repealed}. Exemption of
CATTNES crrvusirsrseeurrenerrecsssene ewis s e s 01 e e sApprOVE,
§ 690.50 (technical amendment)...ovine soeesas.8pprove,
§ 710 {technical amendment)......... caeesseees@pprove,
Chapter 2.5. Employees’ Earnings Protection
LAW cisiiiernnisrneersesne rresrs
Article 1. Short Title; Definilicns ....ococens
§ 723.010, Short title ..cncniiiinciis e e o o » « .« BPPEOVE,
§ 723.011. Defnitions ... everease.amend,

Article 2. General Provisions ..

§ 723.020. Exclusive procedure for ;
withholding earnings ...+ ¢ e s ¢+« - &pprove,

Levy made by earnings
withholding order........

Employer’s duty to
withhold; withholding
period ... we s 1 e e s APpTOVE,

§ 723.021,
' s e s essssasamend,

§ 723.022.

§ 723.023.
§ 723.024.

§ 723.025.
§ 723.026.

§ 723.027.

§ 723.028.

§ 723.029.

§ 723.030.
§ 723.031.

Priority of arders generﬂlly tesssssescamend.
Employer's service charge

for withholding ..coveiveirm wasesssessddelete,
Payment to levying officet.. . v 45+ ... amend.
Levying officer’s duty to

pay over amounts

received and make

return on Writ ..o < esesseasapprove,
Creditor required to notify

levying officer when

judgment satisfied; notice

of termination ... S, OOMMENt .
Withholding order for costs

and interest ..o wcerveeo.amend, see also LC §2929,

Lien created-by service of |
earnings wﬂhholdmg
OFAEE v v »

Withholding order for '

SUPPOIE .ocoiiieennienens seeceenn

Effect of wage assignment
for support ..o csveesessApprove,

a.tl..l.comentn

. camend,
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" 'LRC PROPOSAL: STATE BAR COMMITTEE ACTION:

Article 3. Restriclions on Farnings
Wilhholding ... o
§ 723.050. Standard exemplioN..eies s eeess. .. amend,
§ 723.051.- Additional amounts
necessary for support
BXEMPLrcuercsmnerrecnssmmronns evisssesessamend, sse also ac I‘i?ﬂl‘

§ 723.052. Exemption when judgment
is for delinquent support
payments.....

Arhcle 4. Earnings Wnthhuldmg Orders

A fOr TaXES wvcervesirnnisenre oo nsisireaies

§ 723.070. Delinitions ..o sceseeseas s BPprOVE,

§ 723.071. Exclusive procedure for
withholding mrnmgs for
state tax liability ...

L]

..nll."iulCOment.

.‘..Gllblilappmvel

§ 723.072. Withholding order Fm' tflxes,
notice and opportunity
for review of liability
before order issted e oo s 00000 camend,
§ 723.073. Provisions governing tax ',
withholding orders........... “sseseseen.8ppPTOVE.
§ 723.{}74. Agency issued withholding ,
: ‘order for taxes...cinen sorvesseescamend,
§ 723.075. Notice to taxpayer; reduc- '
tion in amount withheld.. ... ss ... amend,
§ 723.076. Court issued wlthholdmg _
' order for taxes..... evessrseescdelete.
§ 723.077. Priority of orders .. esaansine .amend
§ 723.078. Withholding pericd nehce
terminating orddr... .: veeseeos delete,
§ 723.019. When receipt requlred ....... Jesernseasamend,
§ 723.080, Service......... veersnssiesrbreenne ondeseaessss amend,
§ 723.081. Forms... " SO SR .‘.amend
§ 723.082. Review of tax habihty ..‘ cueeeuess s Bpprove,
$ 723.083. Refund of employer’s o '
service charge ..oing e s s 00 o5 o o cAMENd,
§ 723.084. Warrant or notice deemed}
withholding order for
EAXES vroreivicriccrmnenresiressversrene wsesesnssasdelete,
i
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', LRC_VROTOSAL: STATE BAR_COMMITTEE ACTION:

Article 5. Procedure for Issuance of
Earnings Withholding Orders

§ 723.120.

§ 723.100. Judicial Council authorized

to prescribe practice

and prcccdure ................... eeesseeessApprOvVe,
§ 723101 Service i fssseranesamend,
§ 723.102. 'Applmahon for issuance of

earnings wi lhhuhlmg

(03 2313 SOOI resariran . esseeassse@approve.
§ 723.103. Service of order and ~ ' o

information on employet,......,...amend,
§ 723.104. Dciwery of papers to o

cmployee; employer's

S 151} ¢ 1 PSPPSRt waenens s @pprove,

§ 723.105. Judgment debtor’s claim

of exemnption v s s 0 o 0o 0 b o cBMENDd,
4 723.106. Findings not required .. o« v a2 s 04 . +EPPLOVE,
§ 723.107. Limitation on cbtaining S

additional earnings

withholding orders....aweaesos 00 cAPprOVve.

Article 6. Forms; Employer’s Instructiuns,
Withholding Tables ..

Judicial Council to

prescribe forms .. wasessass.cBpprOVE,

§ 723.121. Application for earnings
| withholding order...ce e eecaasses amend,
§ 723.122. Notice to employee . weeassasesyqamend,
§ 723.123. Form of claim of exemptomn s veeven. amend,
§ 723.124. Judgment deblor S ﬁnancini
statement .. wiasssessen .approve.
§ 723.125. Earnings mthlmldlng orde reeesuans amend.
§ 723.126. Employer's returtt . esreeans .approve.
§ 723.127. Employer’s instructions and, _
-' withholding tables .ucdls « ¢ o 0 o+ o o » BPPTOVE.
§ 723.128. Judgment credltor s notice | ’ ‘ _ -
of cppus:t:on corserrisegle s s 0 s 0 s o o s BDPTOVE.
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LRC PROPOSAL: S STATE BAR COMMITTEE ACTIQN:

Article 7. Administration and '

- Enlorcement ..oy - o oo
§ 723.150. Rules ... brastreseen s resiarenrn e mmessesses GppTOVE,
§ 723.151. Liaison with federal
administrator ........... weesssnaes . @ppTOVE,
§ 723152 Fraudulent wzthlmidmg by
Emplo}’er.‘. .......................... wesensnaeessCOmuent.

- § 723.153. Employer not to defer or
-~ gpecelerate payment of
(‘atn]ngq llllllllllllllllllllllllllll _lril. A & w S ﬁappmve'

§ 723.154.  Remedies of judgment
creditor; limitation of .
employer's Hability .ccviven s 6 54 4 0« o « sAPPTOVE,

( ovemment Code

~§ 26750 (added). Fec under’Employees .
Earnmgs Protection Law RERERERERE appmve.

! abor Code :

o § 300 {amended} ane assignments...eeeseceses '.nmend. '

' 7elfare and Institutions Code ' ‘

§ 11489 (technical amendment). ..au... wasrersessdliD ,act:t‘dn_,i.'
Tri 15iti0nal PrOVISIDNS ..ovcccueresiessivemmrsrsssmssmssssaresissins « s 0 s o 0 0+ « 10 @t ion.
OF TaHVE DAE il ieieessscsasssesseessbssesssssssssors = s ¢ o 0 0 o o 0 .o gction,-
Ma \dated Local Costs PrOVISION wcommecceirmens s s s 6 0 ¢ 0 « » o+ 010 action,.
Pa: dal INVALAILY vne.ovirieecrircorcrssesonssimsisenssssmssssesmssssssanens eisesasssatio action,

ADDITIONS MADE BY STATE BAR COMMITTEE:

Amended Civil Code §4701l. Wage Aseignments Child and Spousal Support,

amended Labor Code 52929 Prohibition of Discharge of Employee by
Reason of Garmishment,

iv
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§723.011. Definitions
723.011. As used in this chapter:

(a) "Earnings® means compensation payable by an employer to an
employee for personal services performed by such employee whether
denominated as wages, salary , commission, bonus, or otherwise.

(b} “Employee" means a public otficer an any individual who per-
forms services subject tc the right to the control of an employer as
to both what shall be dohe and how it shall be done.

{c) “"Employer" means a person for whom an individual performs
services as an employee.

{d) “Judgment creditor," as applied to the gstate, means the spe-
cifie state agency seeking to collect a judgment or tax liability.

{e) "Judgment debtor" includes a persdn from whom the state is
gseeking to collect a tax liability under Article 4 (commencing with
Section 723.070), whether or not a judgment has been obtained on such

tax liability.

(£} "Person® includes an individual, a corporation, a partnership
or other uninterested association, and a public entity.

Committee Comment: Subsection {a), definition of "earnings"
was gquestioned as being overly broad, but it . was noted that
the section tracks the Federal statute, 15 USC 1672, and
broadness in the statute provides a necessary flexibility

of interpretation. The character of accumulations, bonuses,
or vacation pay remains undefined.

Subsection {b) was amended since it could have excluded a -
salesperson,

5?23 021. vay made by earnings w1thholding order

723. 021 Notwithstanding Section 688, a levy of execution upun the
earnings of an employee shall be made by service of an earnings with-
holding order upon his or her employer in accordance with this chapter.

Committee Comment: The Committee recommends "de-sexing" the
LRC proposal, but did not exhaustively search for errors
such as the one corrected by amendment here.




§723,023. Priority of orders generally

723.023. Except as otherwise provided in this ehapter/ Sections
723.030 (support orders), 723.031 (wage assignment for support)
and 723.077 (state taxes):

(a} An employer shall comply with the first earnings withholding
orders served upon him. ,

(b} If the employer is served with two or more earnings withhold-
ing orders on the same day, he shall comply with the order issued pur-
suant to the judgment first entered. If two or more orders served on
the same day are based on judgments entered upon the same day, the
- employer shall comply with whichever one of such orders he selects. -

'+ (e} 'Except as otherwise provided in Section 723.030(b) (3), if:
te} %# an earnings :withholding order ls served during the period that
an employer is required to comply with another earnings withholding
order for the same judgment debtor, the subsequent order is ineffective
ang'the employer shall not withhold earnings pursuant to the subseguent
- order, - - . C : : - - - RN ‘ co

Committee Comment: The section was amended to provide clear
reference to other sections. There was a critical division
in the committee as. to whether there should be any priority
among creditors at all. ' ' o

S?iarﬂi‘f--ﬂmpioyer‘s—servteé-charge—for—withhekding

723+024r--Hach-time-an-employer-nakes-a-deduction-frem-an-empisyesis
- earnings-purpvant -to-an-earnings-withheiding-srdes/ he-may-make-an-addt-
tional-dedustion-of-ene-deilar-{$1+06}-and-retain-ie-av-a-charge-for
his-serviees-in-complying-with-the-sarninga-withhoiding-order/

. Committee Comment: A majority of the committee recommends .
deletion of this section. The underlying reasons of the .
majority are: 1. that the $1.00 charge is totally inadequate
and does not reflect the actual expense of the employer, there-
fore it 'will have no positive effect on preventing the dis-
charge of the employee. 2. Many judgment debtors are econo-
.mic hardship cases, who are willing but unable to pay their.
debts, and the added cost to them has the effect of increasing
the original debt to punitive proportions. 3. The new and
additional cost to the employee could easily be increased by

_‘the Legislature. A minority of the committee felt that the
employer is at least a neutral party in a wage garnishment,

. and pometimes a victim., This minority recommends that the
employer's cost, which should be nothing, should be lessened
by even a nominal service charge such as the $1.00 proposed

. by the LRC. N _ o

'Thé committee igcommendé'é mbhthly_ceiling_of_$5.nﬂ on the
service charge (5 or more levies) if the section lg retained.



§723,024., cCont'd.

The California Association of Collectors has objected to the
$1.00 charge provision, probably because it would diminish
the amount available toc the creditor. See LRC Minutes, Octo-

ber 9, 10, and 11, 1975, pages 13-14.

§723.025. Payment to levying officer

- .- 723.025. The amount required to be withheld pursuant to any
.earnings withholding order mshaii may be paid monthly to the levying
officer not later -than the 15th day of each month., @he if: the employer
chooses to remit to the levying officer on a monthly basls the initlal
monthly payment shall include all amounts required to be withheld from
the earnings of the employee during the preceding calendar month up
to the last day.of that month, and thereafter each monthly payment-shall
include amounts withheld from the employee's earnings for services -
 rendered in the:interim up to the close of the employee's pay period
ending closest to the day. of the preceding ‘valendar month. If the. :
employer does not remit on a monthly basis as descriked above, the em-

ployer shall remit as of the close of each of the employee's shorter
; Committee Comment: A rigid monthly scheme may ‘not be
appropriate for all accounting procedures. The Committee
amended this section to allow for other, more freguent pay-
ment schedules. R . L cutae e

- The California Association of Collectors objected to ménthly
rather than weekly remittance by the employer;"See.bBG*ﬂinutes

PEETEE S LR s

October 9, 10, and 11, 1975 pages 13-14, :

§723.027. Creditor reguired to notify levying officer when judgment
satisfied; notice of termination _ L

723.027. If the judgment pursuant to which the earnings withhold-
ing order is issued is satisfied before the order otherwise terminates
pursuant to Section 723.022, the judgment creditor shall promptly noti-
fy the levying officer who shall promptly terminate the order by serv-
ing a notice of termination on the employer. . _

Committee Comment: The LRC comments that CCP 675 imposes a duty
on a creditor to furnish a debtor with a satisfaction of
judgment under penalty of payments of actual damges plus a
forfeiture of $100. A majority of the State Bar Committee
feels that the remedies provided in the present proposed
section are insufficient compensation to the debtor and his

or her attorney. The minority notes the availability of an
abuse of process action, but the majority feels that the tort
action is unsatisfactory because few attorneys would repre-
sent the debtor without some guaranteed fee.
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§723.028. Withholding order for costs and interest

723.023. Subject to Section 723.107, after the amount stated as
owing in the earnings withholding order is paid, the judgment credi-
tor may apply for issuance of another earnings withholding order
covering the’ costs and interest that may have accrued since application
for the prior order. [Ahy supplemental withholding order granted pur-
suant]to this section shall be considered as part of the same indebted-
ness. o

Committee Comment: The Committee reviewed the provisions of
this section and is troubled as to whether the use of the
term "costs" may create a "second indebtedness" for the pur-
pose of discharge of the employee under 15 USC 1674 .or Labor
Code §2929, If the Committee's recommendation amending Labor
Code §2929, prohibiting discharge by reason of any number of
garnishments, except where financial responsibility is job-
related, is not accepted, the Committee recommends that the
language in brackets be adopted.

§723.029. Lien created by service of earnings withholding order -

723.829. Service of an earnings‘withholding order creates a 1ién

" “upon the earnings required to be withheld pursuant to such order. Such

lien shall continue for a period of one year from the date such earnings
became payable. :

Committee Comment: The Committee notes that creation bf a lien
may create a significant priority in later Bankruptcy pro-
ceedings and approves the section without further comment.




§723.030. Withholding order for support

_ 723.030. (a) A "withholding order for support® is an earnings
withholding order on a writ of execution issued-upon a judgment for
delinguent amounts payable upon a judgment for the support of a child,
or spouse or former spouse, of the judgment debtors tneiuding-reason=
able-atterneyis-fees-aliewed-in-connection-with-the-optaining-of-such-
judg?enta A withholding order for support shall be denoted as such on
its face. :

. (b)  Notwithstanding any other provision of this chapter:

_ {1) An employer shall continue to withhold pursuant to a withhold-
ing order for support until the earliest of the dates specified in para-
graphs (2}, (3}, or (4) of subdivision (a) of Section 723.022, except
that a withholding order for support shall automatically. terminate

one year after the empluyment of the employee by the employer terminates.

{2) A withholding order for support shall be given priority over
any other earnings withholding order. An employer upon whom a withhold-
ing order for support is served shall withhold and pay over earnings
of the employee pursuant to such order notwithstanding the requirements
of another earnings withholding order. When an employer is reguired
to cease withholding earnings pursuant to a prior earnings withholding
order for taxes of otherwise, he or she shall notify the levying offi-
cer, or, in the case of a wlthholding order for taxes, the taxing
- authority, who served the prior earnings withholding order that a supr--
vening order for support is in effect. _ o s P

{3} Subject to paragraph (2) and to Article 3 {commencing with
Section 723.050), an employer shall withhold earnlnqs pursuant to both
a withholding order far support and another earnings w1thhcld1nq order
51mu1taneously.

Committee Comment: A slim majority of the Committee feels that
the portions of any judgment for support relating to attorney's
fees should not be given priority. The majority felt that
attorneys should be treated like gyeneral creditors, and that
the LRC proposal was unclear as to whether attorney's fees
earned in obtaining an order for delinquent support, or fees
earned in obtaining the original order for support, or both,
were to have priority. The minority agreed that the proposal
was unclear, but felt that a priority for attorney's fees
would encourage attorneys to represent parties seeking supple-
mental remedies for delinguent support, and threrby aid depen-
dent children and spouses. .

Another view, strongly held by a minority of the committee, is
that there should be no absolute amoung creditors. It was
noted that the debtor who refuses to pay support will create

a priority and thereby place himself or herself in a better
position than if he or she voluntarily made payments. The
minority suggested a percentage participation, or eguitable
distribution scheme (i.e.,to amend §723.052 to include genera.’
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§723.030., Cont'd.

creditors) instead of an absolute priority.

The Committee recommends the notice in §723.030 (b){2) for the
convenience of creditors. A minority of the committee objects
te placing another task in the hands of the employer.

§723.050. Standard Exemption

723.050. (a) As used in this section, "available earnings® for
any workweek means the earnings of the judgment debtor for that week
less the sum of all the following: '

{1} The amount that would be withheld for federal personal income
taxes from the same amount of earnings of a single person who claims
no exemptions.

{2) The amount that would be withheld for Ffederal social security
taxes from the same amount of earnings if earned during the ftirst
week of a calendar year by a person subject to withholding for that tax.

{3) The amount that would be withheld for worker contributions
to the Unemployment Compensation Disability Fund under Sections 984 and
985 of the Unemployment Insurance Code froum the same amount of earnings
if earned during the first week of a calendar vear by a person subject
to withholding for that purpose. ‘

{4} The amount that would be withheld for state personal income
taxes from the same amount of earnings of a single person who claims no
exemption,

(5}  An amount equal to 38 40 times the federal minimum hourly

wages prescribed be Section 6 {a}(!) of the Fair Labor Standards Act
of 1968 in effect at the time the earnings are payable.

(6} Sums paid for a regular policy of health insuranca,

{b) Except as ctherwise provided in Section 723.030, 723421,
723,051, 723.052, 723.075, and 723.076, the maximum amount of the
earnings of a judgment debtor in any one workweek which may be withheld
pursuant to this chapter shall be computed as provided in this subdivi-
gsion. Where the available earnings of the judgment debtor for the work-
week are less than ten dollars ($10), nothing shall be withheld. If
the available earnings of the judgment debtor for the workweek are at
least ten dollars {$10) but not more than Forty-five dollars {($45) 50
percent of the available earnings shall be withheld. Where the availa-
ble earnings of the judgment debtor for the workweek are greater than
forty-five dollars ($43), twenty-three dollars ($23) plus 25 percent
of the available earnings in excess of forty-five dollars ($45) shall
be withheld. Where the available earnings of the judgment debtor for
the workweek are ten dollars ($10) or more, if the amount computed
under this subdivision is not a multiple of one dollar ($1), frac-
tional amcunts less than one-half dollar ($.50) shall be disregarded
and fractional amounts of one-half dellar ($.50) or more shall be

' rounded upward to the next higher whole dollar.



§723.050. Cont'd.

(c} The Judicial Council shall prescribe by rule the method of
computing the amount to be withheld in the case of earnings for any
pay period other than a week, which method shall be substantially equiv-
alent in effect to that prescribed in subdivision ({b}.

{d}) The Judicial Council shall prepare withhelding tables for
determining the amcunt to be withheld from the earnings of employees
for representative pay periods. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets. The tables
used to determine the amount to be withheld in all cases where the
tables permit computation of the amount to be withheld.

Committee Comment: It makes sense to grant an automatic
exemption rather than proceed through the courts, but it also
makes sense that such exemption be fair to everyone. The
State Bar Committee feels that the minimum cost of living
across the State sets the floor on which the automatic exemp-
tions should be based, and the Federal minimum wage standard
of forty times the Federal minimum hourly wage rather than the
thirty propesed by the LRC.

. It also makes sense to treat low-income debtors with depen-
dents no more poorly than low-income debtors without dependents.
An anomaly in the present law (CCP 690.6, 15 USC 1973) allows ¢
creditor to.garnish_"disposabie_earnings",_i.e, take home pay,
which is greater for the wige earner who declares dependents
as tax exemptions.

. The State Bar Committee faels that sums paid for a regular
‘policy of health insurance should be automatically exempt.



5723.051. Additional amounts necessary for support exempt

723.051. Except as provided in Section 723.052 and in Article
4 {commencing with Section 723.052), the portion of hi® earnings neces-
ary for the use of the debtor's family which-a-sundgment-debtor-proves
is-necessary-for-the-suppert-of-the-debtopr-of-the-debtoria-fameiy
supported in whole or in part by the debtor is exempt from levy under
this chapter unless the debt is incurred for personal sgrvices by any
employee or former employee of the judgment debtor. Neither thg qudg-
ment debtor's accustomed standard of living nor a standard of }1v1ng
"appropriate to his station in life” is a critgrion for_measurlng the
judgment debtor's claim for exemptien under this section.

Committee Comment: A majority of the State Bar Committee
had rezervations that the provisions of this section
were severed from case law arising from former CCP
§690.6, and therefore amends the section to include

- language from that section.

§723.052. Exemption when judgment is Ffor delindﬁent support payments

~723.052. (a} Except as provided in subdivision (b}, only one~half
of the earnings of the judgment debtor plus any amount withheld from the
judgment debtor's earnings pursuant to a wage assignment under Section
4701 of the Civil Code is exempt from levy under this chapter where
the earnings withholding order is a withholding order for support under
Section 723.030.

{b) Upon motion of any interested party, the court shall make.
an equitable division of the judgment debtor's earnings that takes into
account the needs of all the persons that the judgment debtor is. re-
quired to support and shall effectuate such division by any order deter-
mining the amount to be withheld from the judgment debtor's earnings
prusuant to the withholding order for support.

Committee Comment: See discussion relating to §723.030. .
The Committee notes that §723.052 (b} provides for an equita-
ble division only among "persons the judgment debtor is re-
quired to support" and does not include general ereditors.

A minority unsuccessfully sought to amend this section to in-
clude general creditors.




§ 723.072. Withholding order for taxes:; notice and opportunity for
review of liability before order issued ' -

723.072.. (a) A "withholding order for taxes" is an earning [sic]
wtihholding order issued pursuant to this article to collect a state
tax liability and shall be denoted as a withholding order for taxes on its
face. ' ‘

(b} A withholding order for taxes may only be issued where:

, {1) The existence of the state tax liability appears on the

face of the taxpayer's return, including a case where such tax liability
is disclosed from the taxpayér's return after errors in mathematical
computations in the return have been corrected ; or

{(2) 'The state tax liability has been assecssed or determined as
provided in the Revenue and Tax Code or Unemployment Insurance Code,
and the taxpayer had notice of the proposed sssessment or determination
reviewed by appropriate administrative proceduresy whether-or-not-he
tock-advantage-of-that-opeortuntty. If the taxpayer requests review of the
assessment or determination, the state shall not issue the withholding
order for taxes until the administrative review procédure 1is completed.
If the taxpayer is sent such a notice and does not request such a review
within 30 days from the date the notice was mailed to him, the state may
issue the withholding order for taxes, : -

{c} In any case where a state tax liability has been assessed or °
determined prior to January ‘1, 1977, and the state determines that the
requirements of subdivision (b) have may not have been satisfied, the
state shall may send a "Notice of Proposed Issuance of Withholding Order
for Taxes" to the taxpayer at his last known address by #ivas elnss-maiis
certified or registered mail, return receipt requestéd, postage prepaid.
The notice shall advise the taxpayer that he may have the assesament or
determination reviewed by appropriate adminstrative proceduré and how
he may cbtain such a review. If the taxpayer is sent such a notice and
regquests such a review within 30 days from the date the notice was mailed
to him, the state shall provide appropriate adminigtrative procedures for
review of assessment or determination and shall not issue the withholding
order for taxes until the administrative review procedure is completed.

If the taxpayer is sent such a notice and does not request such a review
within 30 days from the date the notice was mailed to him, the state may
issue the withholding order for taxes.

{d) A witholdinyg order for taxes may issued whether or not the
state tax liability has been reduced to judgment.

Committee Comment: Susection (b)) {2} seeks to require notice
to the taxpayer of the proposed assegssment or determination
where the liability for taxes is not shown in the face of tax
returns. However, the subsections proposed by the LRC would.
appear to dallow the state to igsue a tax withholding order
even 1f appropriate administrative review procedures were

then pending.




723.072 Cont'd.

Sgbsgc?ion (c) apparently attempts to provide For circumstances where
tax liability has been assessed or determined prior to the effective date
of the legislation. 'The provisions of this subsection should be mandatory
upon the state. All notices should be sent by certified or registered mail,
zﬁzginrreceipt requested, in conformity with the other provisions of this

er. ' :

_5?23*074. Agency issued withholding order for taxes

723.074. (a) The state may itself issue a withholding order for
taxes under this section to collect a state tax liability. The order
shall specify 4the maximum amount that may be withheld pursuant to the
order {unpaid tax liability including any penalties, accrued. interest,
and costs). L

{b} The amount to be withheld by the employer pursuant to an order
issued under this section shall be the amount required to be withheld
pursuant to subsdivision (c} or such lesser amount is specified.

{¢) Unless a lesser amount is specified in the order, the amount
to be withheld pursuant to an order issued under this section is two
times the maximum amount that may be withheld under Section 723.050/
except-that-the-state-may-reguivre-thnt-ten-deiiars-46igd-be-withheid
£ -the-amount-of-the-taxpayesrlas-sapningas-in-sufficiant-that-a-portion
pé-migs-earnings-vould-pe-withheid~-purasnant--te-Section-18086-af-the
Revenue-and -Paxation-Code-ti-nuesh-aarninga-were-subject-to-withhoiding
under-tihat-sepbien-but-the-ampunt-of-his-earninga-ia-not-sufficient-to
permit-withholding-under-fegeieon-723:050/ In-determining-vwhether-the-
carningys-aprp-suffictant-sn-that-a-pertien-sf-ehe-enrnings-wenld-be-with-
heid-pursuant-te-eetion-18866-0f~the-Revenue-and-Yaxation-ode/ the
table-isgued-undep-thak-section-applicable-to-a-gingie-parson-withouts
allewanee-for-additional-exemptions-shaii-be-used. 'The state shall
prepare withholding tables for determining the -amount to be withheld
from the earnings of employees for representative pay periods pursuant to
orders issued under this section. Ohe tables may prescribe the amounts
to be withheld accerdiny to reasonable earnings brackets. The tables
shall be used to determine the amount to be withheld in all cases where
the tables permit computation of the amount to be withheld.

Committee Comiment: The State Bar Committee discussed the
provisions of §723.074 and Articlce 4 and concluded by
agreeing that the maximum amount to which the State should be
entitled should be the same as that of a general creditor’
and that the State's levy should be subjact to the same
claims (see E723.050D) as are availsble against the levy of

a general creditor.
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§723.075. Notice to taxpaver; reduction in amount withheld

723.075. f{a) Thiz section applies to any wlfhholdlng arder for
taxes issued under this article.

{b) Together with the withholding order for taxes, the state

shall serve upon the employer an additional copy of the order and a
notice informing the taxpayer of the effect of the order and of his
right to hearings and remédies provided in this chapter. Within 10 days
from the date of service, the employer shall deliver to the taxpayer

a copy of the order and the notite, except that immediate delivery shall
be made where a jeopardy withholding order for taxes has been served. If
the taxpayer is no longer employed by the employer and the employer does
not owe him any earnings, the employer is not required to make such
delivery.

(c}  The State shall provide for an administrativ® hearing to -
reconsider or modify the amount to be withheid pursuant to the with-
holding order for taxes, and the taxpayer may request such a hearing at
any time after service of the order. If the taxpayer reguests a hearing
the hearing shall be provided, and the matter shall be determined, within
15 days after the request is recéived by the state,

(d} After the state has made its determination under subdivision
(c}, the taxpayer may file a claim of exemption to claim the exemption .
provided by Section 723.051, in the manner provided in Section 723.105, .
with a court of record in his county of residence. No fee shall be
charged for filing such claim of exemption. Afeer-hearingf--the-eourt
may-modify-the-withhoiding-order-for-tanes-previousiy-issned/-but-in
Ag-event-mhati-the-amount-required-to-be-withhatd-bp-leas-ehan- thatk
pernitteé—te—be-withheid-undeE~Beet&en~?iarﬂ§91

{e) The employer is not subject to any civil liability for failure
to comply with subdivision (k). Nothing in this subdivision limits
the power of a court to hold the employer in contempt of court for
fallure to comply with sudeV1510n (b).

Committee Comment: Service to be made in conformity with
§723.080. Subsection (d) iz amended to conform with Committee
recommendations as to §723.074.

§723.076. Court issued withholding order for taxes

#23¢896+ Deleted.

Committee Comment: The State Bar Committee recommends
deletion of this section as surplus with respect to its
other recommendation treating the State az a general
creditor.

- 11 ~-



§723.077. Priority of orders

723.077. (a} Subject to subdivision (b), an employer upon whom
a withholding order for taxes is served shall withhold and pay over
any earnings of the employee pursuant to such order and shall cease to
withhold earnings pursuant to any prior earnings withholding order except
that a withholding order for support shall be given priority as provided
in Section 723.030. When an employer is required to cease withholding
earnings pursuant to a prior earnings withhélding order, he shall notify
the levying officer who served the prior earnings withholding order that
a supervening withholding order for taxes is in effect. '

(k} An employer shall not withhold earnings of an employee pursuant
to a withholding order for taxes if a prior witholding order for taxes is
in effect, and: in such case, the subsequent withholding order is inef-
‘fective. When an employer does not withhold earnings pursuant to a
withholding order for taxes pursuant to this sybsection, the employer
shall notify the state agency having issued the subsequent withholding
order for taxes that a prior withholdiny order for taxes is in effect.

Committee Comment: A minority objected to any priority among
creditors and any burden placed on employers {See §723.030).

The majority felt that the public fisc should have some ‘
priority over all others, especially in light of the Committee's
other recommendations, and retained the section. 'The Committee:
acted to give notice of creditors of such priority when in
effect.

§723.078. Withholding period; notice termination order

#237078. Deleted.

Committee Comment: The State Bar Committee recommends dele-~
tion of this section as surplus with respect to its other -~
recommendations treating the State as a general creditor.

§723.079. When receipt required

723.073. HNo receipt-need Receipt must be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding order for _
taxes unless the taxpayer has requested in writing that he or she not be
sent receipts for such amounts. . s _

Committee Comment: The Committee seeks to place the State
in a position closer to that of a general creditor.
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§723.080. Service

723.080. Service of a withholding order for taxes or of dny othey o
notice or document required under this chapter in connection with a with-
holding order for taxes may be made by the state by f£irst elase mail/
certified or registered mail, return receipt requested, postage prepaid,

or by any authorized state employee. Service of a withholding order
for taxes is complete when it is received by the employer. Service of,
or the providing of, any other notice or document required to be served
or provided under this chapter in connection with a withholding order
for taxes 1s complete when the notice or document is deposited in the
mail addressed to the last khown address of the perscon on whon it is
served or to whom it is to be provided.

Committee Comment: Service should be made in conformity
with the other provisions of the chapter. The Committee
places the State in a position c¢loser to that of a general
creditor.

§723.081. Forms

- 723.081. The Exeept-faop-the-farma-referred-to-in-Saction-223:076/
the state shall prescribe the form of any order, notice, or other docu-
ment required by this chapter in connection with a withholding order for
taxes notwithstanding Sections 723.100 and 723.120, and any form so
prescribed is deemed to comply with this chapter.

Committee Comment: Deletes reference to §723.076, pre-
viously deleted by recommendation of State Bar Committee.

§723.083. Refund of employer's service charge

723,083, If the state determines that a withholding order for
taxes has been issued in error or that there is no tax liability, the
state may shall refund to the employee any amounts deducted by his em-

ployer pursuant to Section 723.024.

Committee Comment: The State gshould bear the cost of an
erroneous levy. The refund is made mandatory.

§723.084. Warrant or notice deemed withholding order for taxes

723+885 Dcleted.

Committee Comment: The State should be required to use the
proper form, especially when empowered to prescrikbe the form

under §723.081L.
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§723.101. Service

723.101. {a} An earnings withhoulding order shall be served upon
the employer by the levying officer by delivery of the order to any of
the following: S ‘

(1) 'The managing agent or person in charge, at the time of service,
of the branch of office where the employee works or the office from which
he is paid.

{2) Any person te whom a copy of the summons and of the complaint
may be delivered to make service on the employer under Article 4 {commenc-
ing with Section 416.10}) of Chapter 4 of Title 5 of Part 2.

{b} Service of an earnings withholding order shall be made by
perscnal delivery as provided in Section 415.10 or 415,20 or by delivery
by registered or certified maill, postage prepaid, with return receipt
requested. When service is made by mail, service is completed at the
time the return receipt is executed by or on behalf of the recipient.
If the levying officer attempts service by mail under this subdivision and

“and he does not receive a return receipt within 15 days from the date of

deposit in the mail of the earnings withholding order, he shall make
service as provided in Article 3 (commencing with Section 415.10 of
Chapter 4 of Title 5 of Part 2.)

{c} Service of any notice or document under this chapter may be

-made in the same manner as an earnings withholding order. If service

ME

is made on the employer after his employer's return hds been received
by the levying officer, the service shall be made by registered or -

certified mail, postage prepaid, with return receipt requested, on the
person désignated in the employer's return to receive notices and at
the address indicated in the employer's return, whether or not such

address is within the county. Nothing in this subdivision precludes
service by personal delivery on the person designated in theé employer's

R

Treturn.

Committee Comment: Amended for clarity. The Committee intends
that the levying officer shall cause delivery by mail by deposi-
ting the addressed item in the mail, postage prepaid, certifiéd
of registered mail, return receipt requested,




§723.103.

Service of order and information on employer

734.103. (a} ‘The levying officer shall serve upon the designated
employer all of the following:

(1)
(2)
(3)

The original and ona copy of the earnings withholding order.
The form for the employer's return.

The notice to employee of earnings withholding order in the

form prescribed prusuant teo Sections 723.120 and 7213.122.

{4)

The blank claim of exemption form.

(5}

The blank financial statement Torm,

(R}

At the time he makes service pursuant to subdivision (a) the

levying officer shall provide the employer with a copy of that employer's
instructions and withholding tables referred to in Section 723.127. The
Judicial Council may adopt rules prescribing the circumstances when com—
pliance with this subdivision is not reguired. -

{c)

No earnings withheoldiny order shall be served upon the

employer after the time specified in subdivision {a) of Section 683 for
the return of the writ of execution under which the order was issued hs
explred{ , except for an earnings withholding order for taxes or for

support.

Comitted Comment: & majority of the Committee feels that
service of blank forms, much like dissolution of marriage
practice, will expedite debtor's claims. The minority feels
that it is an ubnecessary waste of time, paper and postage
since many debtors do not and will not avail themselves of the
exemptions in any case.
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§723.105. Judgments debtor's claim of exemption

'723.105. (a} A judgment debtor may claim an exemption under
Section 723.051 if: :

(1)- No prior hearing has been held with respect to the earnings
withholding order: or

(2} There has been a material change in circumstances since
the time of the last prior hearing on the earnings withholdirng order.

- {b) A claim of exemption shall be made by filing with the
levying officer an original and one copy of (1) the judgment debtor's
claim of exemption and (2} the judgment debtor's financial statement.

- {c) Upon the filing of the claim of exemption, the lev?iﬁq

- officer shall promptly send to the judgment creditor by first-class. -
“mail, postage prepaid, all of the following: . S

(1) A copy of the claim of exemption.
(2) A copy of the financial statement.

o {3y A notice of claim of exemption, atating that theé:claim

of ‘exemption has been filed and that the earnings withholding. order will

" -be terminated, or modified to reflect the amount of earnings claimed -

J—

of eclaim of 'exemption. =

 to be exempt in the claim of exemption, unless a notice of opposition

to the claim or exemption is filed with the levying officer by the judg-
ment creditor within 10 days after the date of the mailing of notice

' - (8} A judgment creditor who desires to contest a claim of
exemption shall, within 10 days after the date of the mailing of the
notice of claim of exemption, file with the levying officer a notice of
opposition to the glaim of exemption. : : C

{e) If the levying officer does not receive a notice of opposi-
tion within the l0-day period, he shall serve on the employer one of

the following:

(1) A notice that the earnings withholding order has been ter-
minated if all the judyment debtor's earnings was claimed to be exempt.

{2} A modified earnings withholding order which reflects the
amount of earnings claimed to be exempt in the claim of exemption if
only a portion of the judgment debtor's earnings was claimed to be
exempt. ' h -

B (£} If a notice of opposition to the claim of exemption. is
filed with the levying officer within the 10-day period, the levying
officer shall prempeiy file by the next court business day the judgment
debtor’s claim of exemption and financial statement and the notice
of opposition to the claim of exemption with the court clerk and the




§723.105. Cont'd. D .

court clerk shall set the matter for hearing, which hearing shall be
held within 10 15 days after the date the documents are filed with the
court clerk by the levying officer. fThe court clerk shall send a

notice of the time and place of the hearing to the judgment debtor and
judgment creditor by first-class mail, postage prepaid. The notice shall
be deposited in the mail at least 5 %0 days before the day set for
hearing.

(g) 1If, after hearihg the court orders that the earnings with-
holding order be modified or terminated, the clerk whall promptly trans-
mit a certified copy of the order to the levying officer who shall
serve on the employer of the judument debtor {1} a copy of the modified
earnings withholding order or (2) a notice that the earnings withholding
order has been terminated. The court may order that the earnings with-
holding order be terminated as of a date which precedes the date of
hearing. If the court determines that any amount withheld pursuant to
the earnings withholding order shall be paid to the judgment debtor, the
court may shall make an order directing the person who holds such amount
to pay it to the judgment debtor/ within 5 days.

(h) If the earnings withholding order is terminated by the court,
unless the court otherwise orders or unless there is a material change
of circumstances since the time of the last prior hearing on the earnings
withholding order, the judgment creditor may not apply for another earn-
ings withholding order directed to the same empioyer with respect to
the same judgment for a period of 130 days following the date of servic .
of the earnings withholding order or 60 days after the date of the termi-
nation of the order, whichever is later.

(i) If an employer has withheld and paid over amounts pursuant to
an earnings withholding order after the date of termination of such
crder but prior to the receipt of notice of its termination, the judgment
debtor may recover such amounts only from the levying officer if he
still holds such amounts or, if such amounts have been paid over to the
judgment creditor, from the judgment creditor. If the employer has
withheld amounts pursuant to an earnings withholding order after termi-
nation of the order but has not paid over such amounts to the levying
officer, the employer shall promptly pay over such amounts to the judg-
ment debtor. _

(3} An appeal lies from any court grder under this section deny-
ing a claim of exemption oxr modifying or terminating &n earnings with-
holding order. Such appeal shall be taken in the manner provided for
appeals in the court in which the proceeding is had. An appeal by the
judgment creditor from an order modifying or terminating the earnings
withholding order does not stay the order from which the appeal is
taken. Notwithstanding the appeal, until such time as the order modify-
ing or terminating the earnings withholding order 1s set aside or modi-
fied, the order allowing the claim or exemption in whole or in part shall
be given the same effect as if the appeal had not been taken. ‘

- 17 =



§723.105 Cont'd.

- Committee Comment: The majority of the Conmittee feels that
Tpromptiy" 18 not easily interpreted and that the hearing
should be held as soon as practicable. The minority feels that
"promptly* has a plain meaning and that 15 days is the minimum
time that can be imposed on a crowded court calendar.

§723.121. application for earnings withholding order

723.121. The “application for issuance of earnings withholding
order" shall be executed under oath or by declaration under penalty of
perjury and shall include all of the following: o ' '

(a) The name and last address of the judgment debtor and, if
known, his social security number. -

(b} The name and address of the judgment creditor.

~ {c) The court where the judgment was entered and the date the
judgment was entored. '

o {d) ™' date of issuance of a writ of execution to the county
where the earnings withholding order is scught and the date of the writ
is returnable under subdivision (a} of Section 6B3. : IR

(e} The amount sought to be collected, indicating the amount
of the judgment, plus additional accrued items, less partial satisfac-
tions, if any. ' :

(f} The name and address of the employer to whom the order will
be directed. , o .

, {g) The name and address of the person to whoim the withheld
money is to be paid by the levying officer. -

committee Comment: It is the experience of the Committee
members that lay persons will take the added precaution of
notarial certification of official documents unless it is
clearly indicated ctherwise. The LRC commesnt indicates that
a declaration is all that is necessary and the statute should

as well. See CF 2015.5.
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§723.122., Notice to employee y

723.122. The "notice to employee of earnings withholding order"”
shall inform the judgment debtor of 4ll of the following:

(a) 'The named employer has been ordered to withhold from the
earnings of the judgment debtor the maximum amounts allowed by law, or
such other amcunts as are specified in the earnings withholding order,
and to pay these amounts over to the levying officer for transmittal
to the person specified in the order in payment of the judgment described
in the order. - ‘

{b) The maximum amounts allowed by law to be withheld pursuant
to Section 723.050 on illustrative amounts of earnings.

{c}) No amount can be withheld from the earnings cof a judgment
debtor which he can prove 1is necessary for his support or for the support
of his family.

(d} If a judgment debtor wishes a court hearing to brove that
amounts should not be withheld from his earnings because they are neces-
sary for his support or for the support of his family, he shall file
with the levying officer an original and one copy of the "judgment
debtor's claim of exemption" and an original and one copy of the "judg-
ment debtor's financial statement". Fhe-notice-shairi-aiso-advise-the
judymant-debtor-that-the-eiatm-af-exemption-form-and-the-finanetad
statement-form-may-bea-eobtained-at-the-nffice-of-the-tevying-officer-
whe-shaii-have-the-forms-avatliabie-at-his-affiee/

{e) Under Section 300 of the Labor Code, the judgment debtor may
revoke an assignment of wages or salary to be earned after the time of
the revocation unless the assignment is made pursuant to Section 4701 of

+the Civil Code.

{£) The notice shall be in English and Spanish and such other
language as the levying officer deems appropriate in order to give rea-
Sonable notice to a substantial non-English speaking segment of the
population. served by the levying officer.

Committee Comment: Subsection (d) is -.amended to conform with
the Committee recommendation with respect to service of blank
forms under §723.103.

Subsection (f) is added and the majority of the committee
recommends that the notice state:

{1) What a garnishment is; (2) the legal right to claim exemp-
tion and an explanation thereof; {(3) how to file a claim of
exemption; (4) the availability of legal assistance and where
to find it: (a) the yellow pages, (b) lawyers reference, (c)
Legal Aid Society [A copy of a form used in San Francisco

is attached elsewhere as Appendix C to the main report). The
minority opposes such an extensive notice as 1} an unnecessa
burden on the serving party in what is actually a supplementas
proceeding following judgment: 2) an act of solicitation by
legal aid attorneys.

™
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§723.123. Form of Claim of Exemption

723.123. The “judgment debtor's claim of exemption” shall be executed
under ocath or by devlaration under penalty of perjury. The claim of exemp-
tion shall Indicate how much the judgment debtor believes should be withheld
from his earnings each pay period by his employer pursuant to the earnings
withholding orderfand shall state the debtor's present mailing address,
not necessarily his residence address.

Committee Comment: The Committee feels that the interest

of the debtor in privacy and the interest of the creditor in
having a current address are balanced by requiring the debtor
to state a mailing address.

The Committee recommends that the section be amended to pro-
vide for i declaration so as not to mislead a debtor into
believing the claim of exemption must be executed before a
notary. See CCP §2015.5. B

§723.125. Earnings withholding order

723.12%. The "earnings withholding order" shall include all of the
following: : '

(2} The name and address of the judgment debtor and, if known, his
social security number. : S -

(b) The name and address of the employer to whom the order is
directed.

(c} The court where the judgment was entered, the date the judgment
was entered, and the name of the judgment creditor,

{d} The date of issuance of the writ of executian £o the county
where the earnings withholding order is sought and the date the writ is
returnable under subdivision (a) of Section 683, '

{e) The maximum amount that may be withheld pursuant to tﬁe order
{the amount of the judgment, plus additional accrued items, less partial
satisfactions, if any).

: -{f) A'description of the withholding period and an order to the
employer to withhold from the earnings of the judgment debtor the amount
required by law to withheld or the amount specified in the order, as

the case may be, during such period.

(g) &n order to the employer to pay over to the levying officer
at a specified address the amount reguired to be withheld pursuant to
the order in the manner and within the times provided by the law.
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§723,125 Cont'*qd.

(h) An order that the employer fill out the " employer's return"
and return it by first-class mail, postage prepaid, to the levying officer
at a specified address within 15 days after service of the earnings with-
holding order. :

(i} An order that the employer deliver to the judgment debtor
a copy of the-earnings-withhsiding-order-and-the-linstica-te-empioyee
ef-earnings-withholding/: _

{1) the earnings withholding order;:

{2} the notice to employee of earnings withholding order;

{3) the blank claim of exemption form; and

(4) the blank financial statement form}

within 10 days after service of the earnings withholding order; but,

1f the judgment debtor is no longer employed by the employer and the
employer does not owe him any.earnings, the employer is not required to
make such delivery. -

{3} The name and address, of the levying officer.

Committee Comment: The section is amended to conform with
previous recommendations under §723.103 relating to service
of blank forms. :

§723.152.  Fraudulent withholding by employer

723.152. 1If an employer withholds earnings pursuant to this
chapter and, with the intent to defraud either the judgment creditor
or the judgment debtor, fails to pay such withheld earnings to the levy-
ing officer, the employer is quilty of a misdemeanor. ‘

Committee Comment: One member of the Committee felt that mis-
demeanors are too freely assigned to control conduct that is
probably easier to control through civil actions. Other members
noted that the conduct here forbidden is probably a theft

of fense anyway, and that the 5tate is in a better position'to
deter such conduct, :
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LABOR CODE

§ 300 (amended). Wage assignments

SEC. 9. Section 300 of the Labor Code is amended to read:

100. {a) As used in this section, the phrase "assigmment of wages"
includes the sale or assignment of, or giving of an order for, wages or
salary but does not inciude an order or assignment made pursuant to
Section 4701 of the Cjivil Code. :

{b) No assignment of/ ew-erder for wages erx salary earheﬁ or to
be earned, enaii ke is valid unless all of the followifig conditions are
satisfied: -

4{a} FBueh (1) The assignment is contained in a separate written
instrument, signed by the person by whom the said wages or salary have
been ecarned or are to be carned, and identifying specifically the trans-
action to which the assignment relates; aad.

48} {2) Where such the assignment is of, er erder for wanges or
salasy is made by a married person, the written consent of the husband
ox-wife spouse of the person making sueh the assignment or erder 4s
attached=te ouvh the assignment or orderr and/ Ne seeh eemsent ls not
required of any married person. 33 aftes eatry=of=a=judament-dec¥eding
#in degadl soparetaon from his Bpodse oF 4431} if-tho-married person and
hin sppape are iiving=separate and apart after entry o un iInterdooutery
judgment of disecdution of their marriage; i+ a written statement by the

on mahing the acsignwent; setidny foxrth such fagts/ is attached o -
or Ineinded 3n the assiynmens(

483 (3) Where sueh the assignment or erdes ier'wugee er salary
is made by @ minor, the written congent of a parent or guardian of sueh
the minor is attached to such order or the assignments and.

{d} (4) Where sueh-the assignment of or order for wages ox salazy
is made by a person who is unmarried or who is an adult or who is both
unmarried and adult, a written statemeht by the person making sueh the
assignment o order, setting forth guch facts, is attached to or includ-

ed in wueh- the assignment er erdery.

te}- (5) No other assignment ox order exists in connection with
the same transaction or series of transactions and a written statement
by the person making sueh the assignment or order to that effect, is
attached therete-to or included theredn, and in the assignment.

443~ (6) A copy of such o the assignment &x order and of the’

written stafement provided for in Bubdiwvision Jd)-hereof paragra hs

(2), (4), and (5), =rethemmouted by & nobery=pebdde- EXecuted under
enalty. or perjury, shaii heve been is filed with the employer, accom-
»oed statment of the amount then due to the assigneey.
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)

(7) provided ¢hat at sueh vims A% the time the agsgignment is filed
with the employer, no other assignment ar order fer the payment of any
wages eor satary of the employee is subject to payments and no levy en
exeeutten carnings withholding order against satd his wages or salary
is in force. Any-valid-nssignment;-when-fiied-in-pecordanca-with-the
pfaviniens-eentuined-hereinr—shai&—have»pzierity-withérespeet-ta-any
aubsequestiy~Eiie&~auaignment~ar—er&er-er~subsequent-ievr-an—execatienr
Any-power-of-stterney-to-assign-or-voticct-wages-by-the-makar-thareofs

_ Ho-assignmcnt-afv—ur-arder-fcr-wages-or-saiary-shaii*be-vniid—uniess
at~the—time-sf—the—making*thereaff-sueh*wages~e§—saiary-~have-been—earned
eneept—far~ehe—neeessities-a§~}i§e+and—thenneniy-to-the-persen—ardpersons
furnishing~auch-~neeessittes-of-}£fe~&ireetiy-anﬂ—then-eniy—far-the
ameunt-needed-ta-furnish-sush-peeessitbony

~{c} A valid assignment of wages in effect at the time an earnings

- withholding order is served suspends the operation of the earnings
-withholding order which the earnings withholding order is served. There-
after the employer shall withhold from the employee's wages or salarv
pursuant to the earnings withholding order without fegard to whether' .
assignment remains in effect.

{d) Under any assignment ofy ew erder fe? wages sr salawy &8 be
earned, a sum not to exceed 50 percentum of the assignor's wages or
salaryy and-met-eeo-execed-2i-pareentum-of-the-asaignesrio-vages-er-satary,
vpen-shewing-that-suoh-wages-ara-necessary-fnr-ehe-guppore-of-his-mother,
fathery-spauser-ehitdren-or-ather-members-of-hin-famiiyy-repiding-in-this
Staka-and-supperted-in-whole-er-in-pare-py-hin-iabery ghall be withheld '
by, and be collectible from, the assignor's employer at the time ol each

payment of such wages of salary.

(e} The employer shait be is entitled to rely upon the statements
of fact in the written statement provided for in subdivisiesns {d} and
4e} hereof paragraphs (2}, (4}, and {5) of subdivision (b), without the
necessity of 1nguiring into the truth therecf, and the employer shall
incur no liability whatscever by reason of any payments made by him to an
- assignee under any assignment e¢ swrdery in reliance upon the facts so

stated.

(f) An assignment of wages to be earned is revocable at any time
by the maker thereof. ANy power of attorney to assign or collect wages
of galary 1s revocable at anv time by the maker thereof. No revocation
oI such an assignment or power ol attorney 1s effective as to Lhe
employer until he receives written notlice of revocation from the maker.
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(g} No assignment or ey erder for wages ew saiary earned or to be
earned, shail be is vaiid under any circumgtancesy if the wages or salary
earned or to be garned are paid under a plan for payment at a central
place or places established under the provisions of Section 204a of this
eode

(h) This section shait doesz not apply to deductions which the em-
ployer may be requested by the employee to make for the payment of life,
. retirement, disability or unemployment insurance premiums, for contribu-
. tion to funds, plans or systems providing for death, retirement, disabi-

‘1ity, unemployment, or other benefits, for the payment for goods or
services furnished by the employer tc the employee of his family at the
reguest of the employee, or for charitable, educational, patriotic, or
.similar purposes.

. .. {i) No assignment of wages or salary shall be valid unless at the
.time ot the making thereof, Buch wages ot salary have been earned, except
tor necegsaities of 11Te and then only to the person or persons furnish-
- 1ng such necessitles of 1ife directly and then only for the amount needed

_to fturnish -such necessities.

Committee Comment: The wage assignment should be allowed to
be executed under penalty of perjury. The committee feels
that the laws relating to community property ailow the assign-
.. ment . to be made separately by elther spouse without: consent
from the other. The Committee also feels that the reguirement
of f£iling with the employer only relates to priority of the
- of the assignment and not to its validity. C

.The ﬁRC amendments are shown by single underlining or striking.
- State Bar Committee amendments are double underiined or stri-

:rfken. S8ee paragraphs (b} (6} and (b)({8).

T



ADDITIONS RECOMMENDED BY STATE BAR COMMITTEE:

Civil Code §4701 ,
{a).....[unchanged}.

{b} Notwithstanding the provisions of subdivision (a), in any
proceeding where the court has ordered either or both parents, or
elther spouse to pay any amount for the support of the other spolse
or a minor child, upon both a petition by the person to whom support
- has been ordered to have been paid and a finding by the court that the
- parent or spouse s0 ordered is in arrears in payment in a sum egual to
the amount of two months of such payments within the 24-month period
immediately preceding submiszion of such petition, the court shall order
the defaulting parent or spouse to assign either to the person to whom
support has been orderad o have been paid or to a county officer desig-
hated by the court to receive such payment, that portion of the salary
or wages of the parent or spouse due or to be due in the future as will be
sufficient to pay the amcunt ordered by the.court for the support, main-~
tenance, and education of the other spouse or minor child. Such an order
shall operate as an assignment and shall be Binding upon any existing
or future employer of the defaulting parent or spouse upon whom a copy of
such order is served. The Judicial Council EHaIE prescribe forms for such
orders. The employer may deduct the sum of one dollar (31} for each
payment made pursuant tc the order. Any such assignment made pursuant to
court order shall have priority as against any attachment, execution, or
other assignment, unless otherwise ordered by the court.

- The parent or spouse to whom support has been ordered to be paid
‘shall notify the court and the employer of the parent person ordered
to pay support, by any form of mail requiring a return recelipt, of any
change of address within a reasonable time after such change. 1In
instances in which payments have been ordered to be made to a county
cfficer designated by the court, the parent~ person to whom sSupport has
been ordered to be paid shall notify the courft and such county officer,
by any form of mail reguiring a return receipt, of any address change
within a reasonable period of time after such change. If the employer
or county officer is unable to deliver payments under the assignment
for a period of three months due to the fallure of the person to whom
support has been ordered to be paid to notify the employer or county
officer of a change or address, the employer or conty officer shall not
make any further payments under assignment and shall return all undeli-

verable payments to the employee.

For purposes of this subdivision, arrearages in payment shall
be computed on the basis of the payments owed and unpald on the date
that the defaulting parent or spouse has been given notice pursuant
to law of application for the order of aasignment,.and the fact that
the defaulting parent or spouse may have subsequently paid such arrear-
ages shall not relieve the court of its duty under this subdivision to
order the assignment.

Upon a petition by the defaulting parent or gpouse, the court
shall terminate such order of assignment entered pursuant to this sub-
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Civil Code §4701 Cont'd.

division if (1) there has been 18 continuous and uninterrupted months
- of full payment under the wage assignment or (2} the employer or
county officer has been unable to deliver payments under the assign-
ments for a period of three months due to the failure of the person
to whom support has been ordered to be paid to notify the employer or
county officer of a change in address.

{c) through (£} [unchanged].

Committee Comment: The amendments are designed to extend the
benefits granted under a CC 4701 wage assignment to a spouse,
as well as a child., A minority of the Committee noted that a
spouse could arrange such as assignment in order to defeat the
legitimate interests of general creditors, since the support
would take precedence over dgenerzl credit extended if reduced
to an assignment under LRC proposed CCP §723.031. A sub-
stantial minority of the Committee is opposed to any scheme
of priority among creditors, no matter what means they use to
obtain the wages of the debtor. The Committee notes that CC
4701 is in a title of the Code relating to child support ex-
clusively, but prefers to amend the existing statute rather
than draft a new one.

LABOR CODE

§2929 “Garnishment", wages, defined; prohibition against discharge for
threat of garnishment or for garnishment for payment of one judgment

fa} As used in this section:

{l1) "Garnishment" means any judicial procedure through which the
wages of ah employee are regquired to be withheld for the payment of any

{2) "Wages" has the same meaning as that term has under Section 200.

{b} No employer may discharge any employee by reason of the fact
that the garnishment of his wages has been threatened. No employer may
discharge any employee by reason of the fact that his wages have been
subjected to garnishment fer ke payment of ene judgment. A provision
of a contract of employment that provides an employee with less protecr
tigg than is provided by this subdivision 1s against public policy and
vOo .
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- (e) Unless the employee has greater rights under the contract of
employment, the wages of an employee who is discharged in violation of
this section shall continue until reinstatement notwithstanding such
discharge, but such wages shall not: continue for more than 30 days and
shall not exceed the amount of wages earped during the 30 days imme-
diately preceding the date of the levy of execution upon the employee's -
wages which resulted in his discharge, The employee shall give notice to
his employer of his intention to make a wage claim under this subdivision
within 30 days after being digcharged; and, if he desires to have the
Labor Commissioter take an assignment of his wage claim, the employee shall
file & wage claim with the Labor Commissioner within 60 days atter
being discharged. The Labor Commissioner may, in his discretion, take
assignment of wage claims under this subdivision as provided for in Sec-
tion 96. A discharged employee shall not be permitted to recover wages
under this subdivision if a criminal prosecution based on the same dig-
charge has been commenced for violation of Section 304 of the Consumer
Credit Protection Act of 1968 (15 U.5.C. Sec. 1674).,

(d) Nothing in this section affects any other rights the employee
may have against his employer.

(e} This section is intended to aid in the enforcement of the
prohibition against discharge for garnishment of earnings provided in the
Consumer Credit Protection Act of 1968 { 15 U.S.C. Secs. 1671-1677) and
shall be interpreted and applied in a manner which is consistent with
the corresponding provisions of such act.

(£} Notwithstanding subsection (b) above, an émployer may discharge
an employee whose lack of financial responsibility Is demonstrated by
garnishment, where financlal responsibility 1s Job-related.

(g} Notwithstanding subsection (c} above, an employee who is wrong-
fully discharged in violation of thls section may bring a civil action
against the employer for actual damages, plus up to 51,000 exemplary

damages, plus attorney's fees,

Committee Comment: This is a majority recommendation. The
-minority feels that the threat of criminal prosecution under Federal .
and State laws, and possibly an action.for abuse of process is a suffi-
cient deterrent for a firing. The minority also notes that levy only
cccurs after the debtor-employee has had an opportunity to make his )
peace with his creditors, and the employer should have some opportunity

to discharge him. |
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APPERDIX B-1

This portion of the report relates to pre~levy notice
to debtors and is the area of sharpest dispute among the
Committee members. The Section affected by the proposal,
CCP §723.102, is proposed as an alternative to the CCP §723.102
proposed by the LRC. Therefore, it is not presented in the
usual underline - etrikeout format.

Your Board may consider this as a separate recommendation
of the Committee. If this particular recommendation of the
Comnittee majority is not accepted by your- Board, the Committee
recommends support of §723,102 as proposed by the LRC.



723,102 ig added to read:

723.102

(a} No earnings withholding order shall be applied for untii
twenty (20) ﬁays shall have elapsed after a written notice shall
have been mailed to the judgment &ebﬁor by certified mall, return
receipt requested, addressed to his or her last kn;wﬁ plaéérof
residence statiﬁg that unless the amounts due are paid within twenty
{20) days from the date of mailin?; the creditor will apply for
the issuance of an earninge withholding order. 1If the aforesaid
notice iB returndd undelivered it shall be mailed to the judyment
debtor by certified mail, return receipt requested, addressed to

the judgment debtor at the address where he or she is employed.

{b) The written notice required by subdivision (a)} of this
section shall include a written notice prominently situated which

shall contain substantially the following language:

"If you believe that all of your earnings are
necessary for the use of your family which is supported
in whole or in part by you, then you may regquest a

court hearing to protect your earnings. 7
"1f you wish a court hearing, then within ten {10)

days after receipt of the aforesald notice, you must
complete, sign and return the following notice by mail
to the judgment creditor at the following address:

{address to be filled in by judgment debtor)

"I (insert name), residing at (inmert address),
hereby affirm that I believe that I need all of my
income for the ongolng expenses of my family and I
therefore request a hearing to protect my income."

The judgment debtor shall alsc fill out, sign and return

a claim of exemption form and a financlal statement. Both of

APPENDIX B-1 (1)
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these forms shall be provided to the judgment debtor by the
judgment creditor.
Upon receipt of such notice the judgment creditor shall
be precluded from obtaining an earninga withholding order until
he or she received an order of the court which entered the
 judgment authoxizing stch issuance. The judgment creditor shall
be entitled to institute a special proceeding in the court whicﬁ
entered the judgment to obtain euch an ordef. At least ten (10}
days' notice of the application for such order shall be given to
the judgment debtor. l
(c} If a writ of execution has been issued to the county wﬁere
the judgment debtor's employer is to be served, the time for the
return of the writ under subdivision {(a) of Sectiﬁﬁ 6B3 has not
expired, and a judgment creditor has cnmplied with'{a) and (b}
above, then he may apply for the issuance of &g éarnings withholding
order by £iling an application, in the form prescribed by thé
Judicial Council, with a levying officer in such county who shall
promptly issue an earnings withholding order in the form prescribed
pursuant to Sections 723.120 and 723.125.
{d) This section does not apply where the earnings withholding

order 1s a withholding order for taxes.
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723,121 is amended by adding:

"{h} a signed statement that the judyment creditor has complied

with §723.102(a) and (b}."

Conment :

The amendment requires a judgment creditor to netify a
judgment debtor that he or she will have his wages garnished
prior to the time.of garnishment. The amendment allows the debtor
to assert that his or her wages are exempt ﬁrior to the taking of
those wages. The proposal was approved hQ an 8 to 3 margin. If
éarties given notice do not avail themselves of the prelevy hearing,
the post-levy hearing provided by the LRC proposal is still avail-
able. The majority felt that judicial process should not be used
to force arrangemehts by a debtor with é creditor. The minority
felt that lawful debts should be paid, and that execution on wages
after judgment should not be hampered by a multiplicity of further

hearings in the name of due process.
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